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I. Introduction 

The disclosure obligations wi th which corporations in the Uni ted States 
(U.S.) are required to comply under capital market laws (i. e., securities laws) 
have become the subject of increasing international attention. This can be ex-
plained, in part, by the globalization of companies. U . S . disclosure require­
ments are, more or less, also applicable to e. g. German and Swiss corporations 
that are listed on a stock exchange in the U.S . Moreover, U . S . Generally A c ­
cepted Account ing Principles (U.S. G A A P ) set an internationally prevalent 
Standard for financial accounting. Presently,-in Europe, the disclosure obliga­
tions of companies in the U . S . are also associated wi th the compensation of 
managers. In Germany, for instance, the possible introduction of stricter dis­
closure obligations concerning the compensation of company directors, has 
been discussed for quite some time in order to moderate excessive remunera­
tion levels and to hold top managers more accountable. The most important 
point made here is that increased individual disclosure obligations were intro-
duced in the U . S . in 2002 by the Sarbanes-Oxley Ac t . Further, cases in which 
investors secretly obtained commercial positions in listed companies so that 
they could subsequently influence the company's business strategy or obtam 
the remaining shares at favorable prices sparked anger." M u c h is also made 
here of the regulations i n the U . S . In regard to the role model funct ion of U . S . 
disclosure obligations for various European legal Systems, the analysis of the 
System of disclosure obligations in U . S . Capital Market L a w seems to be es­
sential and f ru i t fu i . A s a general rule, securities regulations i n the U.S . , specifi­
cally the Securities A c t of 1933 (also known as the "Securities A c t " or "1933 
Ac t " ) and the Securities Exchange A c t of 1934 ("Securities Exchange A c t " or 

::' Dr. Thomas Jutzi is an associate with Niederer Kraft & Frey A G , Zürich, Switzer­
land. He is grateful to Professor Peter V. Kunz (University of Berne) and Professor 
Riebard M. Buxbaum (University of California at Berkeley) for advice and as­
sistance. 

1 See, e.g., Lindner, Verordnete Sicherheit, Compliance Magazin 2 (October 19, 
2006). 

2 Zetsche, Verdeckter Anteilsaufbau in börsennotierten Aktiengesellschaften - recht­
licher Handlungsbedarf?, 9 Recht 276, 276-277 (2008); Jutzi/'Schären, Erfassung 
von Finanzinstrumenten im revidierten Offenlegungsrecht, 8 ST 570, 575 (2009). 
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"1934 Ac t " ) , contain wide-ranging and comprehensive disclosure obligations 
and that the S E C strictly supervises compliance wi th these obligations. 3 

Nevertheless the question regarding U . S . disclosure obligations arises whether 
they have the ability to fu l f i l l their presumed goals, in particular those of offer­
ing protection to investors and creditors. 

The article w i l l first discuss the development 4 and the functions 5 of disclo­
sure requirements. Subsequently, the legal principles of disclosure and the sig-
nificance of the S E C and the courts fo r their development 6 w i l l be analyzed. 
Thereafter, an overview of the guiding principle of fül l and fair disclosure 7 and 
individual affirmative disclosure obligations w i l l be presented. The analysis 
w i l l be fol lowed by some concluding remarks. 9 

77. Development of Disclosure Obligation Laws 

Disclosure obligations for corporations were first provided by detaiied leg­
islation in the U . S . in the early 1930s. Thus, wi th in a relatively short period of 
time, specifically, the period between the founder boom around the mid-19th 
Century and the N e w Deal of the 1930s, a dramatic development took place: 
f rom the almost total absence of any disclosure Obligation, to the strictest and 
most sophisticated system of normative Company disclosure. 

1. Early Phase and Implementation of General Capital Market Legislation in 
Several States 

In the early years after the foundation of the U.S . , the law did not place 
companies under any kind of Obligation to disclose company-related informa­
t i o n . 1 0 Moreover, court rulings and statutory law that emerged only gradually 
to protect against fraud were applicable only to affirmative statements of 
fact. 1 1 Obligations for vendors of goods to disclose information about goods 
sold were alien to the law. Rather, the principle of caveat emptor was applied 
strictly. 1 2 In particular, vendors of effects were "under no Obligation to com-

3 von Kirchbach, Publizitätspflichten börsemiotierter Gesellschaften in Deutschland 
und den USA, 2007, pp. 2-4; Jutzi/'Schären (N.2), 8 ST 570, 575 (2009). 

4 See infra II. 
5 See infra III. 
6 See infra IV. 
7 See infra V. 
8 See infra VI. 
9 See infra VII. 

10 Loss/Seligman, Fundamentals of Securities Regulation, 2d ed. 19SS, p. 4. 
11 Loss/Seligman (N.10), p. 4. 
12 Merkt, Unternehmenspublizität: Die Offenlegung von Untemehmensdaten als 

Korrelat der Marktteilnahme, 2001, p. 115. 
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municate anything to anyone", as one court put it in 1857. l j U n t i l the end of 
the 19th Century, courts even refused to impose disclosure obligations in the 
event of insider t rading. 1 4 There are, however, reports about individual cases 
i n which companies, in their constitutions, voluntarily accepted the Obligation 
to disclose, on a regulär basis, important Company data to their shareholders. 1 5 

Thus, for instance, the directors of Merchant's Louisvi l le Insurance Company, 
founded in Kentucky, were obliged to present "a fair and clear statement of 
the affairs of the Company" to the shareholders twice a year. 1 6 Moreover, there 
were calls even in early jurisprudence for greater Company transparency and 
disclosure i n the U.S . : A s early as 1840, for example, Daniel Raymond de-
manded that "every charter ought to provide that statement or balance sheet 
shall be made out, at least once a year [...], and this balance sheet ought to be 
accessible to all stockholders". 1 7 A t about the same time., John O'Connor, a 
dedicated campaigner fo r the interests of small investors, demanded that 
"every incorporated Company shall quarterly or semi-annually lay before its 
stockholders & the public a fül l Sc exact State of its a f fa i r s" . l s 

However, it was not unti l the first decade of the 20th Century, wi th the intro­
duction of public Utilities legislation concerning the official authorization of 
public Utility share trading, that specific capital market Statutes were enacted 
by various States. 1 9 The first State Statutes fo r the general regulation of securi­
ties trading (State securities laws) were enacted in-1909 in Nevada and in 1911 
in Kansas. The Nevada Statute required comprehensive issuance disclosure for 
the sale of mine shares. 2 0 The Kansas Statute was intended to protect investors 
against promoters "who wou ld seil building lots in the blue sky i n fee sim­
ple"." The central regulatory idea of this law was to make the authorization 
of a security conditional on the approval of regulatory l a w . " The Statute set 
extremely strict content Standards, or "merit Standards", for the prior official 
assessment 2 3 Moreover, issuers were obliged, every six months, to file reports 

13 Cazeaux v. Mali, 25 Barb. 578 (N.Y.App.Div.1857). Exceptions to the principle of 
caveat emptor were permitted only in special circumstances, for instance, if a parti­
cular relationship of trust and confidence existed and the vendor maliciously ex-
ploited the buyer's ignorance. See Mallory v. Leach, 35 Vt. 156, 166 (1S62). 

14 Crowell v. Jackson, 23 A . 426 (N.J. 1891); Board of Commissioners of Tippecanoe 
Counry v. Reynolds, 44 Ind. 509 (1873). 

15 Watts/Zimmerman, Agency Problems, Auditing, and the Theory of the Firm, 26 
J.Law & Econ. 613, 613-633 (1983). 

16 Ky. Laws 1829-30, Chapter 275 § 9. 
17 As cited by Banner, Anglo-American Securities Regulation - Cultural and Political 

Roots: 1690-1860,1998, p. 161. 
18 As citedhy Banner (N.17), p. 161. 
19 See, e.g., Loss/Coivett, Blue Sky Law, 1958, pp. 3-6. 
20 Nev.Stat. 1909, Chapter 56. 
21 Mulvey, Blue Sky Law, 36 Can.L.Times 33, 37 (1916). 
22 Kan. L. 1911, Chapter 133, § 5. 
23 Loss/Seligman (N.10), p. 7. 
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with the regulatory authority. 2 4 Fo l lowing the new legislative trend, almost all 
States quickly fo l lowed suit by enacting their own State regulations, usually 
called "blue-sky laws" , 2 5 taking one fo rm or another, 2 6 w i th Delaware being 
the last State to enact its own blue sky law, wi th just one paragraph, in 1933. 
In three blue sky rulings in 1917, the U . S . Supreme Cour t held that, i n princi­
ple, these Statutes were compatible wi th the U . S . Constitution." 

2. New Deal Legislation and the Triumph ofthe Disclosure Philosophy 

The stock market crash of 1929 led to the establishment of disclosure obl i ­
gations at the federal level and to the triumph of the disclosure philosophy. Be­
cause of the losses that investors had incurred as a result of the stock market 
crash, legislators could not remain inactive. The market value of all shares 
traded on the N e w York Stock Exchange ( N Y S E ) had fallen f r o m 89 bi l l ion 
Dollars in September 1929 to 13 bi l l ion Dollars in 1932. B y 1939, Americans 
had lost 93 bi l l ion Dollars of capital in the market as a who le . 2 9 The massive 
stock exchange losses and the resulting bankruptcy of numerous banks had 
deeply shaken Investors' trust in the financial System and they had ultimately 
called into question the very ability of the American mass-capitalist System as 
such to survive. A n d when, i n 1933, the Pecora Committee, a Congressional 
investigative committee, discovered large-scale rigging in the issuance and 
trading of shares, in which even the leading Wal l Street finance houses were 
implicated, investors' confidence in the capital markets f inal ly reached its low-
est point. 

But it is wor th noting that as early as 1928, i.e., before the stock market 
crash, federal lawmakers, thanks in no small part to the impact of a broad 
wave of law reform in major European countries, including France (1929) and 
Germany (1931), had begunpreliminary works on federal legal measures to 
deal wi th the capital market. 3" The question of what the "right" federal regula­
tions should look like was, however, hotly debated. In addition to the possibi­
l i ty of introducing repressive measures, such as penal norms or governmental 
trading restrictions, and the continued pursuance of the blue-sky-laws ap­
proach by introducing content assessments based on Substantive criteria fo r 

24 Loss/Seligman (N.10), p. 7. 
25 For details ofthe blue-sky-law coneept, see Loss/Cowett (N . l 9), p. 3. 
26 Loss/Cowett (N.19),p. 3. 
27 Del. Laws 1931, Chapter 260; Del.Rev.Code § 4369 (1935). 
28 Hall v. Geiger Jones, 242 U.S. 539 (1917); Caldwell v. Sioux Falls Stock Yards Co, 

242 U.S. 559 (1917); Merrick v. N.W. Halsey & Co., 242 U.S. 568 (1917). 
29 Führhoff, Kapitalmarktrechtliche Ad-hoc Publizität zur Vermeidung von Insider­

delikten, 2000, p. 26. 
30 Metzger, US-Börsen: Beiträge zurTheorie der Finanzmärkte, 1994, p. 2. 
31 Metzger (N.30),p. 2. 
32 This process had been started by a Joint Resolution of Congress in 1928; cf. Loss/ 

Seligman, Securities Regulation, 3d ed. 1998, pp. 228-230. 
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issuance applications on which governmental decisions wou ld be made re­
garding the quality of securities, a third option was discussed: the introduction 
of statutory disclosure obligations which tmsted the judgment of wel l - in -
formed, responsible investors. 3 3 The latter alternative, k n o w n as "the disclo­
sure philosophy", was modeled on English disclosure laws, i. e., the Compa­
nies Acts of 1907 and 1929, was eventually implemented. 3 4 Two Statutes were 
enacted. The first Statute, the Securities A c t of 1933, deals wi th the registration 
and issuance of certain securities. The registration is coupled wi th first-time 
object-related prospectus disclosure (i.e., primary market disclosure) to en­
sure fül l and fair disclosure fo r (potential) buyers. 3 5 In contrast, the Securities 
Exchange A c t of 1934 requires certain companies to provide on-going sub-
ject-related reports and disclosure about themselves. Accordingly, the 1934 
A c t affects the secondaiy market and secondary market disclosure. 3 6 A l o n g 
wi th the introduction of disclosure requirements, a federal authority, the Secu­
rities and Exchange Commiss ion (SEC), was established to assume responsi­
bi l i ty for supervising the capital market, for overseeing compliance wi th both 
securities Statutes, and for the Promulgation of securities rules and regula­
t ions . 3 7 

The disclosure principle has since been developed further in both Acts, and 
disclosure obligations have been constantly expanded. Moreover, further pro­
visions amending disclosure obligations have been added, or they have been 
developed on a case-by-case basis by the courts. Fo r instance, anti-fraud pro­
visions the scope of which has been considerably expanded by case law, are in ­
tended to ensure that investors are not deeeived and defrauded even in the ab­
sence of explicit disclosure obligations. 3 S Moreover, the application of disclo­
sure obligations increasingly emphasizes what was originally only a secondary 
purpose, to present a deterrent to those obliged to disclose information, rather 
than its original purpose, which was to ensure the provision of information. 
The prohibit ion of insider trading by Rule 10b-5 is a clear illustration of this 
development: The imperative "to disclose insider knowledge or abstain" in Or­
der to avoid fraudulent trading is, in effect, s imply a ban on insider trading - in 
other words, the disclosure Obligation has the effect of a ban . 3 9 

The development of the classic disclosure philosophy, that is, the introduc­
tion of material obligations relating to conduct via disclosure obligations, is 
also reflected in the Sarbanes-Oxley A c t of 2002. B y enacting the Ac t , C o n ­
gress reacted to the Company scandals, involving Enron Corp . , Tyco Interna-

33 Seligman, The Historical Need for a Mandatory Corporate Disclosure System, 9 
J.Corp.L. 1,39-41 (1983). 

34 Merkt (N.12), p. IIS. 
35 See infra IV. 2. a). 
36 See infra IV. 2. b). 
37 See infra IV. 3. a). 
38 See, e.g., Section 10(b) of the 1934 Act und Rule 10b-5. 
39 Afe-/fer(N.12),p. 119. 
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tional L td . and W o r l d C o m Inc., by reconfiguring corporate governance as 
these company crises could not be attributed to market-related, legal or f inan­
cial risks but were simply consequences of corporate mismanagement. 4 0 The 
far-reaching statutory measures introduced by the Sarbanes-Oxley A c t were 
intended to regulate conduct more effectively and to restore Investor confi ­
dence by expanding disclosure obligations.41 

It remains to be seen how the current financial market crisis w i l l affect dis­
closure obligations in the U . S . and elsewhere. Neverdreless, one can see that 
disclosure has been used both broadly and in a targeted way to manage crises 
in the past, which leads one to suppose that the current financial crisis w i l l also 
lead to more disclosure obligations. 

777. Ensuring Investor Protection as a Function of 

Disclosure Obligations 

B y analyzing the goals of the various disclosure obligations, 4 2 one can es­
tablish that protecting individual investors is a primary purpose of disclosure 
obligations, both in Europe and in the U . S . The general economic benefits of 
the right allocation of free capital, thanks to the transparency of the market, 
and the fact that the capital market's functionality is assured, are mentioned 
along wi th investor protection. 4^ Disclosure obligations have a protective ef­
fect wi th regard to both investors' own decisions (investors make their own 
judgments on the basis of as comprehensive a set of information as possible) 
and external decisions as it is guaranteed that market prices include all relevant 
information and have not been falsified or exciuded. 4 4 This w i l l be discussed 
in more detail below. Essentially, the possibility of Investors' making invest­
ments that serve their best interests increases if they have access to more infor­
mation about potential investment objects. 4 5 " M a k i n g an investment which 
serves the investor1 s best interests" is generally understood to mean "choosmg 
the investment which provides the greatest financial advantage for a given risk 
level and which, therefore, maximizes the expected benefit for the investor". 4 6 

40 Jutzi, Verwaltungsratsausschüsse im schweizerischem Aktienrecht - unter beson­
derer Berücksichtigung der Verhältnisse in den USA, Deutschland und England, 
2008, p. 133. 

41 Coffee/Seligman, Securities Regulation - Cases and Materials: Supplement, 9th ed. 
2003, pp. 1-5. 

42 See the representation of the various disclosure infra VI. 
43 See, e.g., Jutzi, pie Offenlegung von Management-Transaktionen - Stand der 

schweizerischen Regelung im internationalen Kontext, Jusletter 1,17 (March 17, 
200S). 

44 Wüstemann, Disclosure Regimes and Corporate Governance, 159 J. Inst. Sc Theor. 
Econ. 717,720 (2003). 

45 Christensen/Demski, Accounting Theoiy: An Information Content Perspective, 
2003, p. 107. 

ZVglRWiss 109 (2010) The System of Disclosure Obligations in U.S. Capital Market Law 451 

Disclosure is intended to help investors to select the investment opportunity 
wi th the highest yield at the time and, hence, to make the "right" investment 
in economic terms. In other words, investors are meant to use the information 
available to them (in the case of non-privileged investors, this w i l l be publicly 
available information) firstly to identify share investment options with the 
right Company values, in their view, and then to calculate the fair value of the 

r 47 

shares. 
Obviously, however, the assumption that people are f u l l y rational does not 

correspond to reality; it can be proven empirically that individuals' decision-
making behavior is, as a general rule, not substantially rat ional . 4 S Hence, the 
notion that investor protection is ensured by direct information processing is 
not who l ly convincing. It should, however, be noted that investor protection 
is a vague coneept and is used to mean two things. Investor protection can 
mean the protection of the interests of individual investors in the sense de­
scribed above, but investor protection can also have a far broader meaning be­
yond the individual sense, referring to investment protection as part of a capi­
tal market which functions wi th integrity. 4 9 The greatest importance is at­
tached to investor protection beyond the individual sense because, ultimately, 
investor protection, properly understood, encapsulates the goal of the "right" 
capital allocation and of a capital market which functions wi th integrity. Inves­
tor protection beyond the individual sense assumes that all available informa­
tion w i l l be reflected accurately at all times in Company share prices in an eff i ­
cient capital market. In other words, it is assumed that a company's share price 
w i l l always correspond to expected future payment f lows f rom the Company 
to its shareholders, wi th an appropriate discount factor fo r the existing risk le­
vel, and that new information about value determinants w i l l lead to a prompt 
and accurate change in stock market value (this theoretical coneept is known 
as Eff icient Capital Market Hypothesis - E C M H ) . 3 0 This effect is guaranteed 
even if only a few investors (e.g., perhaps institutional investors) who can i n ­
fluence prices have knowledge of the relevant information and process it cor-
rectly. If all publicly available information affects stock market prices immedi­
ately, it is not necessary fo r every single investor (who cannot influence prices) 
to obtain and evaluate information individually. Capital market participants 

46 Beaver, Financial Reporting: A n Accounting Revolution, 1997, p. 20. 
47 Ballwieser, Aktuelle Fragen der Unternehmensbewertung in Deutschland, 76 ST 

745, 748-750 (2002). 
48 See, e.g., Simon, Administrative Behavior, 2d ed. 1970, p. 24. See also Fox, The 

Myth of the Rational Market: A History of Risk, Reward, and Delusion on Wall 
Street, 2009. 

49 Watrin, Internationale Rechnungslegung und Regulierungstheorie, 2001, p. 54. 
50 Fama, Efficient Capital Markets: A Review of Theory and Empirical Work, 25 J. 

Fin. 383,383-385 (1970). 


