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L. Introduction

The disclosure obligations with which corporations in the United States
(U.S.) are required to comply under capital market laws (7. e., securities laws)
have become the subject of increasing international attention. This can be ex-
plained, in part, by the globalization of companies. U.S. disclosure require-
ments are, more or less, also applicable to e.g. German and Swiss corporations
that are listed on a stock exchange in the U.S. Moreover, U.S. Generally Ac-
cepted Accounting Principles (U.S. GAAP) set an internationally prevalent
standard for financial accounting. Presently, in Europe, the disclosure obliga-
tions of companies in the U.S. are also associated with the compensation of
managers. In Germany, for instance, the possible introduction of stricter dis-
closure obligations concerning the compensation of company directors, has
been discussed for quite some time in order to moderate excessive remunera-
tion levels and to hold top managers more accountable. The most important
point made here is that increased individual dlsclosme obligations were Intro-
duced in the U.S. in 2002 by the Sarbanes-Oxley Act.” Further, cases in which
investors secretly obtained commercial positions in listed companies so that
they could subsequently influence the company’s busmess strategy or obtain
the remaining shares at favorable prices sparked anger” Much is also made
here of the regulations in the U.S. In regard to the tole model funcrion of U.S.
disclosure obligations for various European legal systems, the analysis of the
system of disclosure obligations in U.S. Capital Market Law seems to be es-
sential and fruitful. As a general rule, securities regulations in the U.S., specifi-
cally the Securities Act of 1933 (also known as the “Securities Act” or “1933
Act”) and the Securities Exchange Act of 1934 (“Securities Exchange Act” or

Dr. Thomas Jutzi is an associate with Niederer Kraft & Frey AG, Zurich, Switzer-
land. He is grateful to Professor Peter V. Kunz (University of Berne) and Professor
Richard M. Buxbaum (University of California at Berkeley) for advice and as-
sistance.
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“1934 Act”™), contain wide-ranging and comprehensive disclosure obligations
and that the SEC strictly supervises compliance with these obligations.”
Nevertheless the question regarding U.S. disclosure obligations arises whether
they have the ability to fulfill their presumed goals, in particular those of offer-
ing protection to investors and creditors.

The article will first discuss the development® and the functions® of disclo-
sure requirements. Subsequently, the legal principles of disclosure and the sig-
nificance of the SEC and the courts for their development® will be ana]yzed
Thereafter, an overview of the guiding principle of full and fair disclosure” and
individual affirmative disclosure obligations Wﬂl be presented. The analysis
will be followed by some concluding remarks.’

II. Development of Disclosure Obligation Laws

Disclosure obligations for corporations were first provided by detailed leg-
islation in the U.S. in the early 1930s. Thus, within a relatively short period of
time, specifically, the period between the founder boom around the mid-19th
century and the New Deal of the 1930s, a dramatic development took place:
from the almost total absence of any disclosure obligation, to the strictest and
most sophisticated system of normative company disclosure.

1. Early Phase and Implementation of General Capital Market Legislation in
Seweral States

In the early years after the foundation of the U.S., the law did not place
companles under any kind of obligation to disclose company-related informa-
tion.'® Moreover, court rulings and statutory law that emerged only gradually
to protect against fraud were applicable only to affirmative statements of
fact.M Obhoatmns for vendors of goods to disclose information about goods
sold were alien to the law. Rather, the principle of caveat emptor was apphed
strictly.” In pamcular, vendors of effects were “under no obligation to com-

3 won Kirchbach, Publizititspflichten bdrsennotierter Gesellschaften in Deutschland

und den USA, 2007, pp. 2—4; Jutzi/Schiren (N.2), 8 ST 570, 575 (2009).

4 Seeinfrall.

5 SeeinfralIl.

6 SeeinfralV.

7 SeeinfraV.

8 Seeinfra VL

9 Seeinfra VIL

10 Loss/Seligmai, Fundamentals of Securities Regulation, 2d ed. 1988, p. 4.

11 Less/Seligman (N.10), p. 4.

12 Merkt, Unternehmenspublizitit: Die Offenlegung von Unternehmensdaten als
Korrelat der Marktteilnahme, 2001, p. 115.
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municate anything to anyone”, as one court put it in 1857." Until the end of
the 19th century, courts cven refused to impose disclosure obligations in the
event of insider trading.'* There are, however, reports about individual cases
in which companies, in their constitutions, voluntarily accepted the obligation
to disclose, on a regular basis, important company data to their shardliaidem 1°
Thus, for instance, the directors of Merchant’s Louisville Insurance Company,
founded in Kentucky, were obliged to present “a fair and clear statement of
the affairs of the company” to the shareholders twice a year.!® Moreover, there
were calls even in early jurisprudence for greater company transparency and
disclosure in the U.S.: As early as 1840, for example, Daniel Raymond de-
manded that “every charter ought to provide that statement or balance sheet
shall be made out, at least once a year [...], and this balance sheet ought to be
accessible to all stockholders™.'” At about the same time, John O’ Connor a
dedlcated campaigner for the interests of small investors, demanded that
“every incorporated Company shall quarterly or semi- annually lay before its
stockholders & the public a full & exact state of its affairs”.
However, it was not until the first decade of the 20th century, with the intro-

“ duction of public utilities legislation concerning the official authorization of

public utility share trading, that specific capital “macket statutes were enscted
by various States.'” The first State statutes for the general regulation of securi-
ties trading (State securities laws) were enacted in-1909 in Nevada and in 1911
in Kansas. The Nevada statute required comprehensive issuance disclosure for
the sale of mine shares.”® The Kansas statute was intended to protect investors
against promoters “who would sell building lots in the blue sky in fee sim-
ple > 21 The central regulatory idea of this law was to make the authorization
of a security conditional on the appr oval of regulatory law.** The statute set
extremely strict content standards, or “merit standards”, for the prior official
assessment.”> Moreover, issuers were obliged, every six months, to file reports

13 Cazeaux v. Mali, 25 Barb. 578 (N.Y.App.Div.1857). Exceptions to the principle of
caveat emptor were permitted only in special circumstances, for instance, if a parti-
cular relationship of trust and confidence existed and the vendor maliciously ex-
ploited the buyer’s ignorance. See Mallory v. Leach, 35 Vt. 156, 166 (1862).

14 Crowell v. Jackson, 23 A. 426 (IN.]. 1891); Board of Commissioners of Tippecanoe
County v. Reynolds, 44 Ind. 509 (1873).

15 Watts/Zimmerman, Agency Problems, Auditing, and the Theory of the Firm, 26
J.Law & Econ. 613, 613-633 (1983).

16 Ky. Laws 1829-30, Chapter 275 § 9.

17 Ascited by Banner, Anglo-American Securities Regulation — Cultural and Political
Roots: 1690-1860, 1998, p. 161.

18 Ascited by Banner (N.17), p. 161.

19 See, e.g., Loss/Cowett, Blue Sky Law, 1958, pp. 3-6.

20 Nev.Stat. 1909, Chapter 56.

21 Mulvey, Blue Sky Law, 36 Can.L.Times 33, 37 (1916).

22 Kan. L. 1911, Chapter 133, § 5.

23 Loss/Seligman (N.10), p. 7.
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with the regulatory authority.** Following the new legislative trend, almost all
States quickly followed suit by enacting their own State regulations, usually
called “bluesky laws”,* taking one form or another,”® with Delaware being
the last State to enact its own blue sky law, with just one paragraph, in 1933.7

In three blue sky rulings in 1917, the U.S. Supreme Court held that, in princi-

ple, these statutes were compatible with the U.S. Constitution.”®

2. New Deal Legislation and the Triumph of the Disclosure Philosophy

The stock market crash of 1929 led to the establishment of disclosure obli-
gations at the federal level and to the triumph of the disclosure philosophy. Be-
cause of the losses that investors had incurred as a result of the stock market
crash, legislators could not remain inactive. The market value of all shares
traded on the New York Stock Exchange (NYSE) had fallen from 89 billion
Dollars in September 1929 to 13 billion Dollars in 1932. By 1939, Americans
had lost 93 billion Dollars of capital in the market as a whole.*” The massive
stock exchange losses and the resulting bankruptcy of numerous banks had
deeply shaken investors’ trust in the financial system and they had ultimately
called into question the very ability of the American mass-capitalist system as
such to survive.”® And when, in 1933, the Pecora Committee, a Congressional
investigative committee, discovered large-scale rigging in the issuance and
trading of shares, in which even the leading Wall Street finance houses were
implicated, investors’ confidence in the capital markets finally reached its low-
est point.!

But it is worth noting that as early as 1928, i.e., before the stock market
crash, federal lawmakers, thanks in no small part to the impact of a broad
wave of law reform in major European countries, including France (1929) and
Germany (1931), had begun preliminary works on federal legal measures to
deal with the capital market.”* The question of what the “right” federal regula-

tions should look like was, however, hotly debated. In addition to the possibi-

lity of introducing repressive measures, such as penal norms or governmental

trading restrictions, and the continued pursuance of the blue-sky-laws ap-
proach by introducing content assessments based on substantive criteria for

24 Loss/Seligman (N.10), p. 7.

25 For details of the blue-sky-law concept, see Loss/Cowett (N.19), p. 3.

26 Loss/Cowett (N.19), p. 3.

27 Del. Laws 1931, Chapter 260; Del. Rev.Code § 4369 (1935).

28 Hall v. Geiger Jones, 242 U.S. 539 (1917); Caldwell v. Sioux Falls Stock Yards Co,
242 U.S. 559 (1917); Merrick v. N.W. Halsey & Co., 242 U.S. 568 (1917).

29 Fibrhoff, Kapitalmarltrechtliche Ad-hoc Publizitit zur Vermeidung von Insider-
delikten, 2000, p. 26.

30 Metzger, US-Borsen: Beitrdge zur Theorie der Finanzmirkre, 1994, p. 2.
Metzger (N.30), p. 2.

32 This process had been started by a Joint Resolution of Congress in 1928; ¢f. Loss/
Seligman, Securities Regulation, 3d ed. 1998, pp. 228-230.
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issuance applications on which governmental decisions would be made re-
garding the quality of securities, a third option was discussed: the introduction
of statutory disclosure obligations which trusted the judgment of well-in-
formed, responsible investors.> The latter alternative, known as “the disclo-
sure philosophy”, was modeled on English disclosure laws, i. ., the Compa-
nies Acts of 1907 and 1929, was eventually implemented.** Two statutes were
enacted. The first statute, the Securities Act of 1933, deals with the registration
and issuance of certain securities. The registration is coupled with first-time
object-related prospectus disclosure (Z e., primary market disclosure) to en-
sure full and fair disclosure for (potential) buyers.” In contrast, the Securities
Exchange Act of 1934 requires certain companies to provide on-going sub-
ject-related reports and disclosure about themselves. Accordingly, the 1934
Act affects the secondary market and secondary market disclosure.”® Along
with the introduction of disclosure requirements, a federal authority, the Secu-
rities and Exchange Commission (SEC), was established to assume responsi-
bility for supervising the capital market, for overseeing compliance with both
securities statutes, and for the promulgation of securities rules and regula-
tions.””

The disclosure principle has since been developed further in both Acts, and
disclosure obligations have been constantly expanded. Moreover, further pro-
visions amending disclosure obligations have been added, or they have been
developed on a case-by-case basis by the courts. For instance, anti-fraud pro-
visions the scope of which has been considerably expanded by case law, are in-
tended to ensure that investors are not deceived and defrauded even in the ab-
sence of explicit disclosure obligations.”® Moreover, the application of disclo-
sure obligations increasingly emphasizes what was originally only a secondary
purpose, to present a deterrent to those obliged to disclose information, rather
than its original purpose, which was to ensure the provision of information.
The prohibition of insider trading by Rule 10b-5 is a clear illustration of this
development: The imperative “to disclose insider knowledge or abstain” in or-
der to avoid fraudulent trading is, in effect, simply a ban on insider trading —in
other words, the disclosure obligation has the effect of a ban.*®

The development of the classic disclosure philosophy, that is, the introduc-
tion of material obligations relating to conduct via disclosure obligations, is
also reflected in the Sarbanes-Oxley Act of 2002. By enacting the Act, Con-
gress reacted to the company scandals, involving Enron Corp., Tyco Interna-

33 Seligman, The Historical Need for a Mandatory Corporate Disclosure System, 9
J.Corp.L. 1,39-41 (1983).

34 Merkr (N.12),p. 118.

35 SeeinfraIV.2.a).

36 SeeinfralV.2.b).

37 SeeinfralV.3.a).

38 See,e.g., Section 10(b) of the 1934 Act und Rule 10b-5.

39 Merkt (N.12), p. 119.






