International
Capital Markets
Review
Tenth Edition

Editor
Jeffrey Golden

lawreviews

© 2020 Law Business Research Ltd

International
Capital Markets
Review
Tenth Edition

Reproduced with permission from Law Business Research Ltd
This article was first published in November 2020
For further information please contact Nick.Barette@thelawreviews.co.uk

Editor
Jeffrey Golden

lawreviews
© 2020 Law Business Research Ltd

PUBLISHER
Tom Barnes
SENIOR BUSINESS DEVELOPMENT MANAGER
Nick Barette
BUSINESS DEVELOPMENT MANAGER
Joel Woods
SENIOR ACCOUNT MANAGERS
Pere Aspinall, Jack Bagnall
ACCOUNT MANAGERS
Olivia Budd, Katie Hodgetts, Reece Whelan
PRODUCT MARKETING EXECUTIVE
Rebecca Mogridge
RESEARCH LEAD
Kieran Hansen
EDITORIAL COORDINATOR
Gavin Jordan
PRODUCTION AND OPERATIONS DIRECTOR
Adam Myers
PRODUCTION EDITOR
Robbie Kelly
SUBEDITOR
Tessa Brummit
CHIEF EXECUTIVE OFFICER
Nick Brailey
Published in the United Kingdom
by Law Business Research Ltd, London
Meridian House, 34–35 Farringdon Street, London, EC4A 4HL, UK
© 2020 Law Business Research Ltd
www.TheLawReviews.co.uk
No photocopying: copyright licences do not apply.
The information provided in this publication is general and may not apply in a specific situation, nor
does it necessarily represent the views of authors’ firms or their clients. Legal advice should always
be sought before taking any legal action based on the information provided. The publishers accept
no responsibility for any acts or omissions contained herein. Although the information provided
was accurate as at October 2020, be advised that this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the address above.
Enquiries concerning editorial content should be directed
to the Publisher – tom.barnes@lbresearch.com
ISBN 978-1-83862-467-5
Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112

© 2020 Law Business Research Ltd

ACKNOWLEDGEMENTS
The publisher acknowledges and thanks the following for their assistance
throughout the preparation of this book:
3 HARE COURT CHAMBERS
AFRIDI & ANGELL
ALLEN & OVERY
ASHURST LLP
CMS REICH-ROHRWIG HAINZ RECHTSANWÄLTE GMBH
DE PARDIEU BROCAS MAFFEI
G ELIAS & CO
GORRISSEN FEDERSPIEL ADVOKATPARTNERSELSKAB
INTERNATIONAL COUNSEL BUREAU
KING & WOOD MALLESONS
LEE AND LI, ATTORNEYS-AT-LAW
MONASTYRSKY, ZYUBA, STEPANOV & PARTNERS
MORRISON & FOERSTER LAW OFFICES
NADER, HAYAUX & GOEBEL
NIEDERER KRAFT FREY LTD
PAKSOY
PINHEIRO NETO ADVOGADOS
RUSSELL MCVEAGH
SIDLEY AUSTIN LLP
SIMMONS & SIMMONS LLP
TIAN YUAN LAW FIRM
VIEIRA DE ALMEIDA

i
© 2020 Law Business Research Ltd

CONTENTS

PREFACE����������������������������������������������������������������������������������������������������������������������������������������������������������� v
Jeffrey Golden
Chapter 1

AUSTRALIA��������������������������������������������������������������������������������������������������������������������������1
Ian Paterson

Chapter 2

AUSTRIA�����������������������������������������������������������������������������������������������������������������������������33
Martin Zuffer

Chapter 3

BRAZIL��������������������������������������������������������������������������������������������������������������������������������45
Ricardo Simões Russo, Marcello Mammocci Pompilio, Felipe Morais Assunção and
Vinícius Pimenta Seixas

Chapter 4

CHINA��������������������������������������������������������������������������������������������������������������������������������51
Lei (Raymond) Shi

Chapter 5

DENMARK�������������������������������������������������������������������������������������������������������������������������65
Rikke Schiøtt Petersen, Morten Nybom Bethe and Knuth Larsen

Chapter 6

FRANCE������������������������������������������������������������������������������������������������������������������������������76
Olivier Hubert and Arnaud Pince

Chapter 7

GERMANY��������������������������������������������������������������������������������������������������������������������������97
Stefan Henkelmann and Lennart Dahmen

Chapter 8

JAPAN��������������������������������������������������������������������������������������������������������������������������������105
Akihiro Wani and Reiko Omachi

Chapter 9

KUWAIT����������������������������������������������������������������������������������������������������������������������������122
Abdullah Alharoun

Chapter 10

LUXEMBOURG���������������������������������������������������������������������������������������������������������������134
Frank Mausen, Henri Wagner and Paul Péporté

iii
© 2020 Law Business Research Ltd

Contents

Chapter 11

MEXICO���������������������������������������������������������������������������������������������������������������������������162
Julián Garza, Gunter A Schwandt and Jenny Ferrón C

Chapter 12

NETHERLANDS�������������������������������������������������������������������������������������������������������������172
Marieke Driessen and Niek Groenendijk

Chapter 13

NEW ZEALAND��������������������������������������������������������������������������������������������������������������188
Deemple Budhia and Ling Yan Pang

Chapter 14

NIGERIA���������������������������������������������������������������������������������������������������������������������������199
Fred Onuobia and Ayodele Ashiata Kadiri

Chapter 15

PORTUGAL����������������������������������������������������������������������������������������������������������������������210
José Pedro Fazenda Martins, Orlando Vogler Guiné and Soraia Ussene

Chapter 16

RUSSIA������������������������������������������������������������������������������������������������������������������������������226
Vladimir Khrenov

Chapter 17

SPAIN���������������������������������������������������������������������������������������������������������������������������������242
Charles Poole-Warren, Salvador Ruiz Bachs, Juan Hormaechea, Teresa Méndez,
Alfonso Gutiérrez and Álvaro Rojo

Chapter 18

SWITZERLAND��������������������������������������������������������������������������������������������������������������255
François M Bianchi, Daniel Bono, Till Spillmann and Andrea Giger

Chapter 19

TAIWAN����������������������������������������������������������������������������������������������������������������������������264
Abe Sung and Mark Yu

Chapter 20

TURKEY����������������������������������������������������������������������������������������������������������������������������271
Ömer Çollak, Ökkeş Şahan and Nazlı Tönük Çapan

Chapter 21

UNITED ARAB EMIRATES������������������������������������������������������������������������������������������285
Gregory J Mayew and Silvia A Pretorius

Chapter 22

UNITED KINGDOM�����������������������������������������������������������������������������������������������������301
Anna Delgado, Thomas Picton, Paul Miller, Jonathan Walsh and Tim Morris

Chapter 23

UNITED STATES������������������������������������������������������������������������������������������������������������312
Mark Walsh and Michael Hyatte

Appendix 1

ABOUT THE AUTHORS�����������������������������������������������������������������������������������������������337

Appendix 2

CONTRIBUTORS’ CONTACT DETAILS������������������������������������������������������������������357

iv
© 2020 Law Business Research Ltd

PREFACE

Well, we did not see that one coming!
When the ninth edition of this volume appeared a year ago, we did not see the coming
pandemic, lockdowns and working from home (WFH).
We knew even then that there would be new challenges ahead for the capital markets.
We knew, for example, that key interbank offered rates (IBORs), benchmarks on which
so much financial market activity relies, would be undergoing a period of change and that
market participants would have to face up to the adoption of alternative rates and consider
adjustments to legacy transactions based on LIBOR or other previously used pricing sources.
No one said LIBOR migration would be easy. And that challenge has not gone away. The
message from many key regulators is that, pandemic and other operational complications
notwithstanding, the shift remains on track. LIBOR, supporting as it does hundreds of
trillions of dollars of market activity, is slated for replacement by the end of 2021!
But we did not see and anticipate other challenges brought about by covid-19, basic as
some of these may have been, and hidden as they may also have been, in notice provisions and
other boilerplate buried in the back recesses of our transaction documents. How do you give
effective notice to offices closed (often with the force of law) and with the decentralisation
of WFH? If none of the methods contemplated by the parties’ agreement can be used, may
a different method be used instead?
Challenges though there may be, the capital markets have nonetheless shown their
resilience. As I write this preface, Jack Ma’s Ant Group has just filed for an initial public
offering in Hong Kong and Shanghai that is expected to raise about US$30 billion, in what
could be the world’s largest offering ever.
And so international capital markets lawyers are still in business, still relevant. But our
modus operandi may have changed a bit. In this world of WFH, we keep company with
the books on our bookshelves more than we do with the other lawyers in the building. In
circumstances such as these, there are ever more compelling reasons to keep this particular
volume on our shelf. We can expect to turn more often to published answers when we cannot
consult the practitioner in the office next door as easily.
As I have written before, this book serves two purposes – one obvious but the other
possibly less so.
Quite obviously, and one reason for its continuing popularity, The International
Capital Markets Review addresses the comparative law aspect of our readers’ international
capital market (ICM) workload and equips them with a reference source. Globalisation
and technological change mean that the transactional practice of a capital markets lawyer,
wherever based (even WFH), no longer enjoys the luxury – if ever it did – of focusing solely

v
© 2020 Law Business Research Ltd

Preface
on a home market within the confines of a single jurisdiction. Globalisation means that fewer
and fewer opportunities or challenges are truly local, and increasingly technology permits
practitioners to tackle international issues.
Moreover, clients certainly may have multi-jurisdictional ambitions or, even if
unintended, their activities may often risk multi-jurisdictional impact, in which case, it
would be a brave but possibly foolish counsel who assumed: ‘The only law, regulation and
jurisdiction that matter are my own!’
Ironically, the second purpose this book aims to serve is to equip its readers to do a better
job as practitioners at home. In other words, reading the summaries of foreign lawyers, who
can describe relevant foreign laws and practices, is perfectly consistent with and helpful when
interpreting and giving advice about one’s own law and practice.
As well as giving guidance for navigating a particular local but, from the standpoint
of the reader, foreign scene, the comparative perspectives offered by our authors present
an agenda for thought, analysis and response about home jurisdiction laws and regulatory
frameworks, thereby also giving lawyers, in-house compliance officers, regulators, law
students and law teachers an opportunity to create a checklist of relevant considerations,
both in light of what is or may currently be required in their own jurisdiction and also as to
where things in that jurisdiction could, or should, best be headed (based on the best practice
of another jurisdiction) for the future.
Thus, an unfamiliar and still-changing legal jurisdiction abroad may raise awareness
and stimulate discussion, which in turn may assist us as practitioners to revise concepts,
practices and advice in both our domestic and international work. Why is this so important?
The simple answer is that it cannot be avoided in today’s ICM practice. Just as importantly,
an ICM practitioner’s clients would not wish us to have a more blinkered perspective.
Not long ago, I had the honour of sharing the platform with a United Kingdom
Supreme Court Justice, a distinguished Queen’s Counsel and three American academics. Our
topic was ‘Comparative Law as an Appropriate Topic for Courts’. The others concentrated
their remarks, as might have been expected, on the context of matters of constitutional law,
and that gave rise to a spirited debate. I attempted to take some of the more theoretical
aspects of our discussion and ground them in the specific example of capital markets, and
particularly the over-the-counter derivatives market.
Activity in that market, I said, could be characterised as truly global. More to the
point, I posited that, whereas you might get varied answers if you asked a country’s citizens
whether they considered it appropriate for a court to take account of the experiences of other
jurisdictions when considering issues of constitutional law, in my view derivatives market
participants would uniformly wish courts to at least be aware of and consider relevant financial
market practice beyond their jurisdictional borders, and comparative jurisprudence (especially
from English and New York courts, which are most often called upon to adjudicate disputes
about derivatives), notwithstanding that traditional approaches to contract construction may
have differed between courts in different jurisdictions.
With so much at stake given the volumes of financial market trading on standard
terms, and given the complexity and technicality of many of the products and the way in
which they are traded and valued, there appears to me to be a growing interest in comparative
law analysis and an almost insatiable appetite among judges at least to know how experienced
courts have answered similar questions.
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There is no reason to think that ICM practitioners would be situated any differently,
from judges in this regard or would be less in need of or benefit less from a comparative view
when facing the often technical and complex problems confronting them. After all, it is only
human nature to wish not to be embarrassed or disadvantaged by what you do not know.
Of course, it must be recognised that there is no substitute for actual and direct
exchanges of information between lawyers from different jurisdictions. Ours should be an
interdependent professional world; a world of shared issues and challenges, such as those
posed by market regulation. A world of instant communication. A world of legal practices less
constrained by jurisdictional borders. In that sense and to that end, the directory of experts
and their law firms in the appendices to this book may help to identify local counterparts in
potentially relevant jurisdictions (with new jurisdictions having been added this year – Austria
and Taiwan). And, in that case, I hope that reading the content of this book may facilitate
discussions with a relevant author.
In conclusion, let me add that our authors are indeed the heroes of the stories told in
the pages that follow. As I wrote in the preface to the last edition, my admiration for our
contributing experts continues. It remains, too, a distinct privilege to serve as their editor, and
once again I shall be glad if their collective effort proves helpful to our readers when facing the
challenges of their ICM practices amid both the growing interdependence of our professional
world and, now, the coronavirus pandemic and its impact on the global economy.
Best wishes for this difficult period. Stay safe, stay well and stay alert.
Jeffrey Golden
Joint Head of Chambers
3 Hare Court
London
October 2020
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Chapter 18

SWITZERLAND
François M Bianchi, Daniel Bono, Till Spillmann and Andrea Giger1

I

INTRODUCTION

For a better understanding of the Swiss capital market, it is worth highlighting that Switzerland
is neither a member of the European Union (EU) nor the European Economic Area (EEA).
Consequently, the EU Prospectus Regulation and other EU or EEA regulations relating
to capital market offerings are not applicable in Switzerland. However, the Swiss financial
market regulatory framework has undergone fundamental and comprehensive reforms over
the past few years. The main purpose of these reforms is to harmonise Swiss regulations with
existing and new EU regulations and to guarantee Swiss capital market participants free
and unrestricted access to the European (capital) markets. The most important elements of
the reform package in terms of Swiss capital markets are set out in the new Swiss Financial
Services Act (FinSA) and its implementing ordinance, the Swiss Financial Services Ordinance
(FinSO), which entered into effect on 1 January 2020, subject to a phase-in. The FinSA and
FinSO, which are to a large extent modelled after the EU prospectus regime, govern the
prerequisites for providing financial services and offering financial instruments in Switzerland.
As part of this new legal framework, the FinSA and the FinSO have introduced for the first
time in Switzerland a modern, comprehensive and harmonised prospectus regime for the
Swiss (primary and secondary) capital markets applicable to all financial instruments, with
certain adaptations for debt and equity instruments, as well as structured products, collective
investment schemes and derivatives. While some elements of the new Swiss prospectus
regime apply with immediate effect, other elements will only apply after a transition period
expiring six months after the licensing of the first reviewing body by the Swiss Financial
Market Supervisory Authority (FINMA) (i.e., on 1 December 2020).
Swiss equity capital market activity was not strong in 2020. Despite several initial
public offerings (IPOs) in the pipeline that were expected to launch during the first quarter of
2020, the outbreak of the covid-19 pandemic and the related volatility in the capital markets
has temporarily put the Swiss IPO market on hold. During the first half year of 2020, only
two IPOs were launched on SIX Swiss Exchange Ltd, with an aggregate issue volume of
approximately 116 million Swiss francs and a total market capitalisation of 699 million
francs. However, it is to be hoped that the IPOs will launch once market conditions improve.
However, according to the SIX website, the Swiss domestic debt capital market was very
active during the covid-19 pandemic, with both the public sector and (excluding the financial
sector) the private sector having increased bond issue volumes significantly (the private sector

1

François M Bianchi, Daniel Bono and Till Spillmann are partners and Andrea Giger is a senior associate at
Niederer Kraft Frey Ltd.
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has almost tripled its issuance volume in Q2 2020 compared to the same period in 2019).
According to the SIX website, during the first half year of 2020, 137 initial bond issuances
(i.e., no tap issuances or increases of already outstanding bonds) raising over 50 billion francs
have been launched. Further, there exists an active market for unlisted bonds or notes and
privately placed debt securities.
i

Structure of the law

The relevant Swiss capital market legislation governing the primary and secondary securities
markets includes:
a
the Swiss Code of Obligations governing the prospectus requirements for the public
offering of equity and debt securities (only to the extent that during the transition
period until 1 December 2020 the offering participants elect not to follow the new
prospectus regime nor produce a prospectus in accordance with FinSA);
b
the Federal Act on Financial Market Infrastructures and Market Conduct in Securities
and Derivatives Trading (FMIA) governing the organisation and operation of financial
market infrastructures and the conduct of financial market participants in securities
and derivatives trading;
c
the Ordinance on Financial Market Infrastructures and Market Conduct in Securities
and Derivatives Trading (FMIO) implementing the provisions of the FMIA;
d
the Ordinance of the Swiss Financial Market Supervisory Authority on Financial
Market Infrastructures and Market Conduct in Securities and Derivatives Trading
(FMIO-FINMA) implementing the provisions of the FMIA;
e
the Federal Act on the Swiss Financial Market Supervisory Authority stipulating
provisions regarding supervision of the financial markets by FINMA;
f
the Ordinance of the Takeover Board on Public Takeover Offers providing rules on the
requirements for public takeover offers;
g
the Regulations of the Takeover Board, stipulating regulations governing the
organisation of the Takeover Board;
h
the listing rules and all other rules, directives, circulars, prospectus schemes of SIX
Swiss Exchange Ltd governing the listing and trading in securities on the SIX Swiss
Exchange and laying down the principles for maintaining listings of equity and debt
securities on the SIX Swiss Exchange;
i
the Guideline for Notes issued by Foreign Borrowers dated 1 September 2001 of the
Swiss Bankers’ Association;
j
the Federal Act on Collective Investment Schemes (CISA) governing the issue of
structured products;
k
the Federal Ordinance on Collective Investment Schemes implementing the provisions
of the CISA;
l
the Federal Act on Intermediated Securities governing the custody, transfer and related
issues of securities held with regulated custodians;
m
the Federal Act on Banks and Savings Banks;
n
the Federal Ordinance on Banks and Savings Banks;
o
the Federal Act on Combating Money Laundering and Terrorist Financing and the
corresponding implementing ordinances; and
p
the FinSA and the implementing ordinance, the FinSO; and
q
the Federal Act on Financial Institutions (FinIA) and the implementing ordinance, the
Federal Ordinance on Financial Institutions (FinIO).
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ii

Stock exchange regulation

The principal stock exchange for the listing and trading of equity and debt securities,
structured products, derivatives and other securities in Switzerland is the SIX Swiss Exchange
in Zurich. It has adopted – based on the principle of self-regulation – a comprehensive
set of its own regulations, directives and notices governing, inter alia, certain requirements
for admission to trading and listing and disclosure requirements. The second Swiss stock
exchange is the BX Swiss Ltd, in Berne, which is comparatively small and mainly focuses on
domestic issuers. Since 2018, BX Swiss Ltd has been a wholly owned subsidiary of the Börse
Stuttgart GmbH.
iii

Structure of the courts

In principle, the Swiss court system is based on a three-tier hierarchy: the first-instance
cantonal courts (which apply both cantonal and federal law), the second-instance
cantonal appellate courts and the Federal Supreme Court (the highest judicial authority in
Switzerland). As an exception to the principle of double instance at cantonal level, there are
certain specific matters that are brought directly before an inferior federal court (e.g., the
Federal Administrative Court or the Federal Criminal Court) and other matters that can
be directly decided by the exclusive first cantonal instance. Some cantons have established
a commercial court as a sole cantonal instance competent for certain disputes relating to
commercial matters. Judgments of the first-instance cantonal courts are generally subject to
appeal to the second-instance cantonal appellate courts, and judgments of an inferior federal
court, the second-instance cantonal courts or the sole cantonal instance courts are subject to
appeal to the Federal Supreme Court, if certain conditions are met. No special courts with
jurisdiction over securities-related actions exist in Switzerland.
iv

Regulatory bodies

FINMA is an independent regulatory body monitoring developments at financial institutions
under its supervision and the financial market in Switzerland. FINMA has statutory authority
to supervise securities exchanges, licensed banks, insurance companies, securities dealers and
collective investment schemes. It authorises their operations to engage in financial market
activity and ensures that the supervised institutions comply with the requisite laws, regulations
and ordinances and maintain their licensing requirements. FINMA has certain limited powers
to enforce the provisions of the FMIA and to proceed with and take administrative measures
against any failure to disclose shareholdings, insider trading and market manipulation. As
a general rule, decisions of FINMA may be challenged at the Federal Administrative Court,
the decisions of which may be appealed at the Federal Supreme Court. The prosecution of
insider trading and market manipulation is the responsibility of Switzerland’s attorney general.
The SIX Swiss Exchange is a self-regulated organisation whose investigative bodies
supervise and enforce compliance with its rules, regulations and directives. Any appeals
against a sanction decision made by a SIX Exchange regulation or disputes between the
SIX Swiss Exchange and any listed company concerning the listing, delisting or trading of
securities on SIX are filed with the Sanctions Commission or the Independent Appeals Board
and can subsequently be submitted to the Board of Arbitration.
The Swiss Takeover Board enacts rules on public takeover offers and public share
buybacks and supervises compliance with those rules. Decisions of the Takeover Board may
be challenged before FINMA and, finally, the Federal Administrative Court.
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In contrast to the existing Swiss prospectus regime, and for the first time for Swiss
capital markets, the FinSA has established supervisory and administrative authorities (the
reviewing bodies) licensed and supervised by FINMA as part of the new prospectus regime
(see Section II.i). FINMA has granted SIX Exchange Regulation Ltd and BX Swiss Ltd
licences as reviewing bodies with effect from 1 June 2020. As a general rule, the reviewing
bodies are required to review and approve the relevant prospectuses prior to the public offering
of securities in Switzerland or the admission of securities to trading on a trading venue in
Switzerland. The new ex ante prospectus approval requirement will apply mandatorily from
1 December 2020.
II

THE YEAR IN REVIEW

i

Developments affecting debt and equity offerings

Of the numerous developments affecting debt and equity offerings in Switzerland, the
following are of particular interest.
Entry into force of the FinSA
On 1 January 2020, the FinSA and FinSO entered into effect subject to certain phase-in
provisions. As mentioned in Section I, one of the most fundamental changes for Swiss
capital markets is the introduction of cross-sector rules (excluding insurance and insurance
products) for the provision of financial services, as well as, in particular, the introduction of a
new comprehensive and harmonised prospectus regime. The new prospectus regime applies
in connection with (1) the public offering of securities in Switzerland, and (2) the admission
to trading of financial instruments on a Swiss trading venue. With regard to the offering of
equity and debt securities, fundamental innovations in the regulation of the Swiss capital
markets include the following:
a
New prospectus approval requirement: a process for ex ante prospectus approval by
a reviewing body (i.e., as a general rule prospectus approval is required prior to a public
offering or admission to trading on a Swiss trading platform) has been introduced
(subject to exemptions, including for certain types of debt securities). For eligible
debt securities (e.g., bonds, equity-linked debt instruments or structured products),
prospectus approval may be obtained after publication of the prospectus (i.e., ex post
approval) provided certain requirements are met to ensure that the Swiss bond market
maintains attractive time-to-market conditions for issuers of debt instruments.
b
Automatic approval of certain foreign prospectuses: even though Switzerland is not
part of the EU and cannot benefit from EU passporting rules, certain non-Swiss
prospectuses may be approved by a reviewing body if they are drafted in accordance
with international standards established by international organisations of securities
regulators and the disclosure and ongoing reporting obligations are equivalent to the
requirements under the FinSA. In addition, certain non-Swiss prospectuses that have
been approved by a recognised foreign prospectus authority will be deemed to have been
automatically approved by a reviewing body. Hence, once such a prospectus has been
published and filed with a reviewing body in accordance with the FinSA, it may be used
in connection with a public offering or admission to trading, or both, in Switzerland.
c
Contents of the prospectus: the Swiss prospectus disclosure requirements have been
modernised in line with international standards and explicitly allow for a wide range
of documents to be incorporated into the prospectus by reference, provided that the
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d

e

f

documents have been published prior to or concurrently with the issue date of the
prospectus. The contents of the prospectus required for the different types of securities
are set out in the applicable schedules to the FinSO. In addition, the prospectus must
feature a summary section setting out the essential information contained in the
prospectus in an easily comprehensible way and, to the extent that the issuer benefits
from an ex ante approval requirement exemption, a disclaimer in that regard.
Duty to publish a prospectus: the FinSA provides for a new obligation to publish
a prospectus not only for primary offerings, but also for secondary public offerings of
securities in Switzerland.
Exemptions from the prospectus requirements: the FinSA introduces a set of
exemptions to the requirement to publish a prospectus based on long-standing Swiss
market practice and the EU Prospectus Regulation. These exemptions will be available
to issuers, selling shareholders and underwriters (as applicable) immediately as of
1 January 2020. The available exemptions in the context of public offerings include,
among others, (1) offerings to professional clients as defined in the FinSA, (2) offerings
addressed to fewer than 500 investors (compared to 150 in the EU), or (3) offerings
with a minimum investment amount of 100,000 francs. There are also exemptions
to the requirement to publish a prospectus for public offerings of certain types of
securities or in connection with the admission to trading (e.g., where, over a period of
12 months, the equity securities admitted to trading account for less than 20 per cent of
the total number of the issuer’s equity securities of the same category already admitted
to trading).
Key information document: the requirement to prepare a key information document
is introduced in the case of offerings of financial instruments other than shares (or
comparable equity securities) or non-derivative debt instruments to retail investors
containing all necessary information to enable a client to make a decision about its
investment, presented in an easily comprehensible way and designed to make financial
instruments easier to compare.

It should be noted that prior to 1 December 2020, issuers may continue to comply with the
previous prospectus regime, whereby an ‘offering and listing’ prospectus can be prepared in
compliance with the Swiss Code of Obligations or the listing rules of the relevant Swiss stock
exchange (as applicable).
The FinSA requires registration with a registration body admitted by FINMA by client
advisers of: (1) domestic financial service providers within the meaning of the FinSA that are
not subject to prudential supervision, or (2) foreign financial service providers that provide
financial services in Switzerland or for clients in Switzerland, except for client advisers of
foreign prudentially regulated financial service providers that only serve professional or
institutional clients in Switzerland. As of 20 July 2020, FINMA admitted the first registration
body for client advisers (regservices.ch by BX Swiss). The admission triggered a transitional
period of six months during which affected client advisers must submit an application for
registration with a registration body admitted by FINMA.
The FinSA provides for a mediation procedure before a mediator (the Ombudsman’s
Office) to mediate legal disputes between clients and financial service providers. For this
purpose, the financial service providers must be affiliated with an Ombudsman’s Office
recognised by the Swiss Federal Department of Finance (FDF). As of 24 June 2020, the
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FDF has recognised the first Ombudsman’s Office. This has triggered a transitional period
of six months during which affected financial service providers must file an application for
affiliation with a recognised Ombudsman’s Office.
Equivalence of Swiss stock exchanges
On 30 June 2019, the recognition by the European Commission of Swiss stock exchanges
under Article 23 MiFIR2 expired. In essence, without this recognition of equivalence, EU
investment firms or trading venues (subject to limited exemptions) are no longer permitted
to trade equity securities issued by Swiss companies where the equity securities are listed on
a Swiss stock exchange or are traded on a Swiss trading venue. On 1 July 2019, the Swiss
government implemented certain protective measures intended to remove potential legal
barriers under Article 23 MiFIR to ensure that EU market participants continue to have
access to the Swiss capital markets and trade in Swiss equity securities, thereby safeguarding
the interests and the functioning of the Swiss capital markets. In short, these protective
measures introduced a recognition obligation for foreign trading venues that admit equity
securities of certain Swiss companies to trading or facilitate such trading. These measures
remain in effect only until 31 December 2021 and, hence, the long-term impact for Swiss
issuers and Swiss capital markets, as well as whether a solution can be reached with the EU
Commission and the United Kingdom on this topic, remains open.
Entry into force of the FinIA
The FinIA and the FinIO entered into force together with the FinSA and FinSO on
1 January 2020, with a transition period of two years. The FinIA introduced a differentiated
supervisory and regulatory regime for financial institutions (as defined below) that provide
certain financial services to third parties; it is a piece of framework legislation that governs
the licensing requirements and further organisational conditions for financial institutions.
The aim of the FinIA is (1) to enhance the protection of investors and clients of financial
institutions and (2) to ensure the functionality of the financial market.3 Furthermore, the
FinIA provides for harmonised, cross-sectoral regulation to ‘create a level playing field for the
supervised institutions’. A particular motive for the introduction of the FinIA was to increase
the attractiveness of Switzerland as a financial centre.
The FinIA and the FinIO essentially harmonise the authorisation rules for financial
service providers and, for the first time in Switzerland, subject independent portfolio
managers and trustees to licensing requirements and continuous prudential supervision.
The following aspects relevant to financial institutions are regulated under the FinIA:
organisation of financial institutions; licensing requirements; regulatory duties of financial
institutions; supervision of financial institutions; foreign financial institutions operating in
Switzerland; insolvency measures; and criminal sanctions.
The FinIA applies to the following financial service providers (collectively, the financial
institutions), irrespective of their legal form, operating in or from Switzerland: regular asset

2

3

Markets in Financial Instruments (MiFIR) – Regulation (EU) No. 600/2014 of the European Parliament
and of the Council of 15 May 2014 on markets in financial instruments and amending Regulation (EU)
No. 648/2012.
Art. 1 para. 2 FinIA.
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managers; trustees; managers of collective assets (asset managers of collective investment
schemes and asset managers of Swiss occupational benefit schemes); fund management
companies; and securities houses.
SESTA
Simultaneously with the enactment of the FinSA and the FinIA, the SESTA and the
corresponding implementing ordinances ceased to exist.
CISA
The entry into force of the FinSA and FinIA leads to important changes to the CISA. It is
particularly noteworthy that certain regulatory requirements introduced in 2013 as part of
the CISA Revision 2013 have already been amended or abolished. For example, the general
requirement to appoint a Swiss representative and a Swiss paying agent for foreign collective
investment schemes distributed to qualified investors in or into Switzerland has been altered.
Under the revised CISA, the appointment of a Swiss representative and paying agent is only
required in the case of an offer to non-qualified investors or high net worth individuals, or
a combination of these, regardless of whether the high net worth individuals are non-qualified
or qualified investors.4 Offers directed exclusively at qualified investors (as defined in the
CISA) other than high net worth individuals are exempt from the Swiss representative and
Swiss paying agent requirement.
The scope of the CISA will be substantially reduced as a result of the entry into force
of the FinSA and FinIA: in essence, the CISA will continue to contain the product level
requirements for Swiss collective investment schemes and for foreign collective investment
schemes offered to investors in Switzerland, whereas in contrast, the licence requirements for
fund management companies and asset managers of collective investment schemes will be
incorporated in the FinIA and the fund industry-specific point of sale duties of the CISA will
be replaced by the new cross-sectoral code of conduct duties of the FinSA.
Under the revised CISA, distributors of collective investment schemes are no longer
subject to a licensing requirement, regardless of whether they distribute collective investment
schemes exclusively to non-qualified or (also) to qualified investors.
A new limited qualified investor fund (to be known as an L-QIF) will be introduced
in the CISA (currently expected in 2022) to increase the attractiveness of Switzerland as
a domicile for the establishment of collective investment schemes.
ii

Developments affecting derivatives, securitisations and other structured products

FinSA stipulates that structured products may only be offered to private clients (in the
absence of a long-term portfolio management investment advisory agreement) in, into or
from Switzerland if they are issued, guaranteed or secured in an equivalent manner by a Swiss
bank, insurance company securities house or insurance company, or a pertinent foreign
institution subject to equivalent standards of supervision.
iii

Cases and dispute settlement

Lawsuits involving breaches of securities law are not common in Switzerland. To date in
2020, no relevant decisions have been published in the area of Swiss capital market law.

4

Art. 120 paras. 2 and 4 CISA.
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iv

Relevant tax law

Corporate tax reform
Following approval of the corporate tax reform package (combined with more than 2 billion
francs of additional funding annually for Switzerland’s statutory pension system, AHV/AVS)
by popular vote in May 2019, the legislation entered into force at Swiss federal level on
1 January 2020. Most Swiss cantons have implemented the necessary amendments to
cantonal tax laws, with effect from 1 January 2020. The remaining cantons will introduce
the cantonal legislation in the course of the year 2020, also with effect from 1 January 2020.
The reform package allows the creation of an internationally compliant, competitive
tax system for companies by abolishing existing tax privileges for companies that operate
predominantly internationally and introducing replacement measures, including a general
reduction of tax rates, a Patent Box, a research and development super-deduction, a step-up
upon migration of companies or activities to Switzerland for tax purposes and the option
for cantons (the canton of Zurich only, for the time being) to introduce a notional interest
deduction on equity.
Withholding tax reform
Another troubled Swiss tax reform project relates to withholding tax. Currently, a Swiss issuer
of bonds must deduct withholding tax at a rate of 35 per cent from interest and certain other
payments made to investors inside and outside Switzerland (the debtor-based regime).
Because it may be difficult for investors outside Switzerland to reclaim Swiss withholding
tax, the current system makes it impracticable for Swiss issuers to directly access investors
outside Switzerland. This has had a material adverse effect on the Swiss capital markets
for decades. To address this issue, on 3 April 2020, the Federal Council published a draft
consultation on, among other things, replacing the current debtor-based regime with a paying
agent-based regime for Swiss withholding tax, which would subject all interest (direct or
indirect) payments made to individuals resident in Switzerland to Swiss withholding tax and
provide an exemption from Swiss withholding tax for interest payments to all other persons
(including Swiss corporations).The outcome of the consultation has yet to be published, but
it is expected that any implementation of the proposed reform would take about two years.
To facilitate compliance by banks with the tougher capital requirements under Basel III
prior to the reform of the Swiss withholding tax system, the Federal Council has exempted
contingent capital instruments and bail-in bonds from withholding tax until 2021.
In close connection with the withholding tax reform, efforts are also under way to
abolish stamp duties completely or partially in Switzerland.
v

Role of exchanges, central counterparties and rating agencies

Financial market infrastructures (FMIs) in Switzerland include stock exchanges and other
trading venues, central counterparties (CCPs), central securities depositories (CSDs), trade
repositories and payment systems. FMIs require authorisation from FINMA before they
can commence operations. Stock exchanges and trading venues must establish their own
independent regulatory and monitoring organisations appropriate to their activities under
FINMA supervision. CCPs shall require deposits of collateral in the form of initial margins,
variation margins and default fund contributions from all trading participants to enable them
to settle transactions in an orderly way. Furthermore, CCPs must have adequate capital and
diversify their risk appropriately, and must separate their own assets, receivables and liabilities
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from the collateral, receivables and liabilities of its participants. CSDs must ensure the proper
and lawful custody, recording and transfer of securities, and that the number of securities
deposited with them equals the number of securities credited to their clients.
III

OUTLOOK AND CONCLUSIONS

With the entry into effect of the FinSA and FinSO as of 1 January 2020, a comprehensive
and modern prospectus regime has been introduced in Switzerland; based on well-established
Swiss market practice and largely in line with the EU equivalence standards, this regime will
ensure that Switzerland’s capital market environment remains efficient and attractive, and
will enhance transparency for investors and preserve access to the European financial markets.
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