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New Swiss Rules to enhance Financial 
Stability of Banks - Capital Requirements; 
Recovery and Resolution Regime 

Peter R. Isler, Urs Pulver and Patrik R. 

Peyer (Niederer Krafi & Frey, Zürich (lefi 

to right)) report on recent developments 

in the area of regidatory capital 

requirements for Swiss banks. 

Introduction 
B o l h the Swiss Federal Depar tment o f F inance and the Swiss 

F i n a n c i a l M a r k e t Supenasory A u t h o r i t y F I N M A ( " F I N M A " ) 

l aunched projects fo r the revdsion o f the relevant pror is ions on 

capital adequacy fo r banks i n Svri tzerland i n order to implement 

the rules p r o m u l g a l e d by Basel III a n d to add a certain (stricter) 

"Swiss finish". 'Fhey submit ted simultaneously i n late 201 1 drafts 

fo r the revised C a p i t a l A d e q u a c ) ' O r d i n a n c e (the " C A O " ) a n d , 

a m o n g others, ' fo r a new F I N M A C i r c u l a r on eligible equity ca | ) i la l 

(the " C E E C " ) fo r pub l i c consultat ion. These initiativ'cs resulted i n 

die fo l lowing changes i n regulations: 

• O n 1 July, 2012, the amendments o f the C / V O i n res]3ect o f 

countercycl ica l capi ta l bulfers entered into force; 

• O n 1 January , 2013, the revised C A O conta in ing ihc new 

Svviss rules o n capital adequacy f o r Swiss banks enters into 

force.- V i a the C A O the Basel I I I rules are implemen ted into 

Svriss law. T h e Federal C o u n c i l grants the Svriss banks an 

implemen ta t ion pe r iod extending to the end o f 2018. 

S imul taneous ly w i th the C A O , ihe new C E E C cnlers into 

force.^ 

T h i s article b r i e l ly oul l ines i n the first part the key features 

o f the Swiss regulatory capi ta l f r amework for Swiss banks 

i n c l u d i n g the rex'ision o f the C A O a n d the n e w C E E C 

(together the ".Svriss C a p i l a l A d e q u a c ) ' R u l e s " or the " S C ^ V R " ) 

and to show i n what respect the new Swiss C a p i t a l A d e q u a c y 

Rules go beyond the Basel III requirements. 

In the second ]3art, an o v e m e w o f selected issues o f the 

Swiss recoveiy a n d resolution laws is g iven. These laws were 

imj^lei i iented by a new O r d i n a n c e on ihe Insolvency o f Banks 

and S e c u r i ü e s Dealers o f 14 August , 2012 issued by F I N M A 

(the " B a n l d n g Insolvency O r d i n a n c e " or " B I O T ' I N M A " ) that 

entered into force o n 1 November , 2012.^ 

Part I - Purpose of the new Swiss Capital 
Adequacy Rules 

T h e m a i n purpose o f the n e w Svriss C a p i t a l A d e q u a c y Rules 

is lo reinforce a n d improve the resilience o f the Svriss bank ing 

sector lo losses, i n compar i son to the Basel II f r amework , by 

ra is ing not on ly the quantity but also the quality of i hc 

regulatory equit) ' capi tal eligible for Svriss banks. 

' In parallel, F I N M A proposed to revise and amend certain cxisring circulars 

such as the F I N M A Giicular 08/19 Credit Risk Banks, F I N M A Circiilai-

08/20 Market Risk Banks, and F I N M A Circular 08/23 Risk Diveisiliealion 

Banks. 

' The .Swiss C;a])ital Adequacy Ordinance (CAO) is cum nlly only a\'ailablc in 

German, and can be accessed via the lollowing Unk: hltp://\\'v\'\v.admiu.cli/ 

ch/d/sr/9/952.03.de.pdr. 

' The F I N M A Circular 2013/1 Eligible Equity Capital for Banks (CEEC), is 
cin rentl)' only ax'ailable in German, and can be accessed via the following link: 
htq3://^™\v.linma.ch/d/regiilierung/Documents/linnia-rs-2013-01-d.pdl'. 

•* The B I O - F I N M A is available in English, and can be accessed \'ia the 

following liuk; ht tp: / / \™'w.admin.ch/eh/e/rs /9/952.05.cn.pdf 
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' l 'he new rules shall also ser\'e the lollowing- purposes: 

1. A d d i n g elarit) ' and transparency by replac ing the 

pa tchwork o f the current provisions by clearer a n d 

s t ra ightforward in ternat ional compat ib le provisions 

a n d by reduc ing the sub-cüvis ion o f eligible capi ta l 

components ; 

2. I m p r o v i n g the comparabi l i t ) ' o f the capi ta l ratios at 

Swiss banks wi th the appl icable in ternat ional Standards 

under Basel III; 

3. Increasing the accuracy by al locat ing the banks to 

specific categories w h i c h have cor responding capi ta l 

reciuirement aci-ordiiig to the banks ' size and risk 

exposure a n d 

4. B u i l d i n g up, overal l , a belter risk con i ro l . 

Swiss Capital Adequacy Rules: 
Key Features and IVIain Novelties 

i) R e g u l a t o r y C a p i t a l S t r u c t u r e 

In respect o f eligible capi ta l , the .Swiss C a p i t a l A d e q u a c y 

Rules implemen t the regulatory capi ta l structure accord ing to 

Basel III by p r o v i d i n g for tier 1 ( T l ) and tier 2 (T2) caj j i ta l . 

U n d e r this structure only the tier 1 cap i l a l is subdivided, i.e. 

into c o m m o n equi t) ' t ier 1 ( C E T I ) and add i l i ona l der 1 capi ta l 

(ATI). T i e r 3 (T3) l a j j i l a l is no longer eligible as regulatory 

capi ta l . 

T h e C E T I includes actual pa id - in capital (excluding any 

share capi ta l wi th preferent ial rights), disclosed reserves, 

resen'es fo r general b a n k i n g risk, and retained a n d current 

earnings atter deduct ion o f expected distributions. 

A T I can be issued i n the f o r m o f a fu l ly pa id - in equity or 

debt ins t rument w h i e h must be subordinated to any n o n -

subordinated debt. Instruments w h i c h 

are f inanced through a loan by the bank, 

• arc subject to set-off w i th c la ims o f the bank, 

• are secured by assets o f the bank, 

• have a fixed term, 

provide for a repayment before five years, 

• are issued wi th the intenr ion o f an early repa)anent, o r 

• conta in features whieh ma) ' h inde r f uture rights ofl 'eiings 

o f the bank, 

are not el igible as A T I capital . 

Figure 1 

r " — n 
Up to 2.5 % 

C E T I 
countercyclical 

buffer 

L _ _ J 

2%T2 

1.5% ATI 

2.5% CETI 
conservation 

buffer 

4.5% CETI 
7 % CETI 

8.5%T1 

10.5% 
T l +T2 

T 2 capi ta l m a y on ly be r epa id after f ive years at the earliest 

and on ly at the bank's init iative and w i t h FljNTN'IA's consent. 

T h e T 2 capi ta l must not be subject to incentives fo r the bank 

to repay it. 

ii) R e g u l a t o r y C a p i t a l R e q u i r e m e n t 

W h i l e the S C A R do not change the requi red total capital 

(not tak ing in to account the buffers), w h i e h remains at 8 per 

cent o f risk vs'cighted assets (RW^V), its composition changes 

s ign i f icanüy . I n l ine wi th Base l III the banks are requi red to 

have a m i n i m u m C E ' F l rat io o f 4.5 per cent o f R W A and a 

m i n i m u m T l ( C E ' F l plus A T I ) ratio o f 6 per cent o f RWyV. 

T h e T 2 eapitid w i l l amount to up to 2 pe r cent o f R W A , 

Fur the rmore , the banks are required lo permanent ly ho ld 

a d d i t i o n a l C E T I o f 2.5 per cent o f R W A as a cap i ta l 

conserva t ion b u f f e r result ing i n a total C E T I ratio o f 

7 per cent respectively a total T l ratio o f 8.5 per cent o f 

R^ 'VA. W i l l i the a i m to f i i r ther improve the resilience o f 

the banks i n a n excessive credit env i ronmen l a n d i n order 

to l imi t excessive credit g rowth , the C A O provides for a 

countercyc l i ca l b u f f e r o f u p to 2.5 per cent o f R W A i n 

the f o r m o f C E T I . In case a bank's C E T I ratio falls in to 

either the capi ta l consen 'a t ion buffer by an une.xpected event 

or special circumstances, e.g. a crisis o f tiie financial sector, 

or falls into l l ie countercycl ica l buffer, F I N N ' I A sets the bank 

a deadline fot- restoring the respective bu l f e r l l i i s cap i la l 

structure can be il lustrated as above (Figure 1 - the dolted 
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b o x shows the c o u n t e r c y c h e a l b u f f e r w h i c h was i n t r o d u c e d 

by the a m e n d m e n t s o f the C A O w h i c i i en te red i n t o lo rce 

o n 1 Ju ly , 2012) . 

i i i ) S p e c i a l r e g i m e f o r U B S a n d C r e d i t S u i s s e 

For the (current ly) two sys temica l ly relevant Swiss 

banks , U B S a n d C r e d i t Suisse, subs tan t ia l ly s t r ic ter 

rules o n cap i t a l a d e q u a c y apply. T h e r e q u i r e d c a p i t a l o f 

these two banks must be c o m p o s e d o f a b a s i c c a p i t a l 

r e q u i r e m e n t in C E T I ra t io o f 4r.5 p e r cent o f R W A 

a n d a c a p i t a l c o n s e r v a t i o n b u f f e r o f 8.5 pe r cent o f 

R W A . T h i s conse rva t i on b u f f e r c a n be s u b d i v i d e d i n t o an 

a d d i t i o n a l C E T I ra t io o f 5.5 pe r cent o f R W A a n d u p to 3 

pe r cent o f R W A i n the f o r m o f h i g h - t r i g g e r i n g C o n t i n g e n t 

C o n v e r t i b l e B o n d s ( C o C o ' s ) o r w r i t e - d o w n bonds , a n d a 

v a r i a b l e p r o g r e s s i v e b u f f e r c ap i t a l o f up to 6 p e r cent 

o f R W A d e p e n d i n g o n the systemie i m p o r t a n c e o f the 

respect ive bank . In ease F I N M A requi res the f ü l l v a r i a b l e 

progress ive b u f f e r c a p i t a l , the to ta l c a p i t a l r e q u i r e d f o r the 

sys t emica l ly re levant banks w o u l d a m o u n t l o 19 p e r cent 

o f R W A . T h e s e c a p i t a l r equ i r emen t s c l e a r l y go b e y o n d 

wha t is r e q u i r e d u n d e r Base l I I I . T h i s c ap i t a l s t ruc ture 

c a n be i l l u s t r a t ed (Figure 2) as fo l lows : 

r — — - | 
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iv) L o s s a b s o r b i n q f u n c t i o n o f t h e r e q u i a t o r v c a p i t a l 

T h e Swiss C a p i l a l A d e c j u a c y Ru les d i f fe ren t i a t e the 

loss a b s o r b i n g f u n c t i o n o f the r egu l a to ry cap i t a l b e t w e e n 

s i tua t ions o f p r e v e n l i o n a n d o f recovery. In case the C E T I 

c a p i t a l fa l l s i n a p r e v e n t i o n Situation be low a l eve l o f 5 .125 

pe r cent o f the total c a p i t a l , F I N M A m a y r e q u i r e that A T I 

c a p i t a l i n the f o r m o f debt i n s t rumen t s is c o n v e r t e d to 

C E T I or a respect ive w r i t e - o f f is t r iggered . A c o n v e r s i o n 

is, however , o n l y poss ible f o r A T I c ap i t a l thal does n o l 

g ran t any p r e f e r e n t i a l rights. I n a r ecovery Situation, i .e. 

w h e n i n s o l v e n c y o f the b a n k is i m m i n e n t , the consequences 

o f loss a b s o r p t i o n at the po in t o f n o n - v i a b i l i t y ( P O N V ) 

are t r iggered w h e n F I N M A cons ide rs it necessary but at 

the tatest p r i o r to a c c e p t i n g g o v e r n m e n t a l s u p p o r l . T h e 

P O N V features w h i c h musl be i n c l u d e d i n the c o n t r a c t u a l 

f r a m e w o r k o f the A T I a n d T 2 c a p i t a l ins t ruments , tnay 

result i n e i the r a w r i t e - d o w n or the c o n v e r s i o n o f the A T I 

a n d T 2 c a p i t a l ins t ruments i n to C E T I c a p i t a l . 

Swiss Finish to the Basel III Frameworlt 

C e r t a i n p rov i s ions o f the Swiss C a p i t a l A d e q u a c y R u l e s 

result i n even str icter r e q u i r e m e n t s fo r Swiss banks t h a n 

those r e q u i r e d by Base l I I I . F o r e x a m p l e i n the a rea o f 

r egu l a to ry c a p i t a l r equ i r emen t the S C A R i n t r o d u c e 

a d d i t i o n a l c a p i t a l buf fe r s . F u r t h e r m o r e , i n the a rea of 

loss a b s o r p t i o n , the P O N V feature does a p p l y to a l l Swi s s 

banks whereas the c o r r e s p o n d i n g ru le u n d e r Base l I I I o n l y 

appl ies lo g l o b a l l y act ive banks. 

T h i s so -ca l l ed Swiss f i n i s h , w h i c h was, i n the past , 

p r i m a r i l y j u s t i f i ed by the i m p o r t a n c e o f the financial sec to r 

f o r the Swiss economy, has a l o n g - s t a n d i n g t r a d i t i o n . It 

seems that the regu la to r does not i n t e n d to devia te f r o m its 

g e n e r a l p h i l o s o p h y w h i e h is to i m p l e m e n t m o r e s t r ingent 

ru les t han r e q u i r e d by ihe i n t e r n a t i o n a l r e g u l a t o r y 

f r a m e w o r k s i n the n e a r fu tu re . F I N M A e x p l i c i t l y states i n 

its K e y Po in t s d o c u m e n t o n new B a s e l I I I ru les o n c a p i t a l 

a d e q u a c y a n d r ev i s ion o f va r i ous F I N M A c i r cu l a r s 

"The pruclential basic philosojDhy that the Swiss capital aclec|uary 

regulations are to go beyond the international minimum Standards is 

therefore maintained and strengthened lurlher."^ 

C e r t a i n e lements o f the Base l I I I r egu la to ry f r a m e w o r k 

have not b e e n i m p l e m e n t e d by the Swiss C a p i t a l A d e q u a c y 

R u l e s . F o r e x a m p l e , the i n t r o d u c t i o n o f a n u n w e i g h t e d 

leverage ra t io a n d the n e w m i n i m u m Standards fo r l i q u i d i t y 

risks have no t been a d o p t e d so f a r i n S w i t z e r l a n d . 

T h e f o l l o w i n g table (see oppos i t e - F i g u r e 3) shows 

the Swiss S y s t e m i c a l l y I m p o r t a n t F i n a n c i a l Ins t i tu t ions 

( "S IFI" ) p o l i c y m i x . T h i s leads neat ly i n t o the s e c o n d 

]Dart o f the a r t ic le r e g a r d i n g the n e w Swiss recovery a t i d 

r e so lu t ion laws. 

•'' The FINA'IA document "Nc\v Basel III rules on capital adequacy and 

rcNnsion o f various FIiNMA circulars - Key points" is available in English 

and can bc accessed via the lollowing link: htq5://\n\'vv.linma.ch/e/ 

regulierung/anhoe!iingen/Docuineuts/kp-er\'-e.pdf 
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I n t e n s i f i c a t i o n o f < 

Star t o f crisis I n so lvency 

P r e v e n t i o n 

G o i n g c o n c e r n 

S t a b i f i s a t i o n 

(Recovery) 

G o i n g c o n c e r n / 

crisis m a n a g e m e n t 

G o i n g c o n c e r n / 

thi-eat o f f a i l u r e 

C o m p u l s o r y res t ructur ing 

or Uquida t ion 

(resoluUon/wind-down) 

C o r e measures equity 

capi ta l & l iqu id i ty to b u i l d 

up comprehensive buffer. 

C o r e measurc risk 

dis tr ibut ion to divcrs i f ) ' 

risks. 

Prepara tory organisat ional 

measurc to facilitate 

res t ruc tur ing/ resolu t ion i n 

potenUal crisis scenario. 

L i v i n g \ r i l l s : Measures 

regarding main tenance 

o f systemically impor tan t 

funcrions, esp. emergency 

plan. 

In t roduc t ion o f convert ible 

capi ta l by A G M a n d issue 

o f C o C o s by b o a r d o f 

directors 

A p p r o v a l o f reserve capi ta l 

B u f f e r engaged C o n v e r s i o n o f C o C o s 

i n equity capi ta l 

comjDonent I I 

i f the c o m m o n equi ty 

ratio o f 7.0 per cent is 

imdcrshot 

Res tock ing o f C o C o s 

after their conversion 

C a p i t a l increase 

based o n rcscn 'c cap i ta l 

C o n v e r s i o n o f C o C o s 

i n equit) ' capi ta l 

componen t I I I 

i f the c o m m o n equit)' 

rat io o f 5.0 per cent is 

undershot 

C o m p u l s o r y tr iggering 

o f emergency p l a n 

systemically impor tan t 

funct ions split o f f and 

t ransferred to a carr ier 

Company a n d work Starts 

on the res t ruc tu r ing / 

resolut ion o f the rest o f 

the business 

Potent ia l ly fu r the r issue 

o f C o C o s i f bank is 

cont inued . 

Easier restructuring or resolut ion 

thanks to preventive organisat ional 

measures 

C o n t r o l by bank's 

management 

Less control by 

management 

Intensif icat ion 

o f supe ra s ion 

C o n t r o l by supervisory author i ty 

Figure 3 - Source: final report of the "too big to fail" commission of experts, p51.* 

*The Final report of the Commission of Experts for limiting the economic risks posed by large companies, dated 30 September 2010, 

is available in English and can be accessed via the following link: http://www.sif admin.ch/dokumentation/00514/00519/00592/index.html?lang=en. 
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Part II - Swiss recovery and resolution 
laws implemented by new Banking 
Insolvency Ordinance 

O n 1 Noveml jc r , 2012, the- B l O - F l N M A cntc-rcd ni to 

force. It re]3laceci the foi-mer ord inance on the i jankruptc)-

o f bank.s. It contains detaiied regulations, a m o n g other 

regulations, regarding recent amendments o f the provdsions 

o f the Swiss Federal B a n k i n g Statute o f 8 November , 1934 

(the " B a n k i n g Statute") o n the recovery a n d resolut ion o f 

banks a n d s e c u r i ü e s dealers. 'Fhese statutory i j rowsions were 

substantially amended i n 2004 a n d have been rer ised by 

lu r lhe r amendments w h i c h entered into force on 1 Se]3tc;mber, 

2011 a n d 1 M a r c h , 2012, respectively W i t h this leg-islation 

Swi t ze r l and has in t roduced comprehensive regulations on 

preventive intervent ion, restructuring and resolution. 

Key characteristics of the Swiss recovery and 
resolution regime 

'Fhe B a n k i n g Statute and the B I O - F I N M A grant F I N ^ ' M 

comprehensive powers i n connec t ion wi th early in ten 'en t ion , 

res t ructur ing and resolution o f banks ( inc luding also 

Pfandlmefzentnikn) a n d securiries dealers (hereinafter, pars pro 

toto: "Banks") . T h e fo l l owing are selected key characteristics 

o f that legislation: 

i) E x c i u s i v e c o m p e t e n c e o f F INMA 

FlNfi ' IvV has sole responsibil i ty for the rest ructur ing a n d 

resolut ion o f Banks. It can: 

• O r d e r protective measures {Schulzmassnahmm); 

O p e n restructuring proceedings {Saiüerungsverfahrm); 

• O p e n bankrup tcy proceedings (Bankenkonkurs); 

• A p p o i n t a n d supei-\'ise an investigator, restructuring 

adminis t ra tor or l iquidator. 

ii) E a r l y i n t e r v e n t i o n t h r o u g h p r o t e c t i v e m e a s u r e s 

Since 2004 the B a n k i n g Statute has conta ined express 

regulations p r o r i d i n g an essential preventive tool w h i c h allows 

F I N M A to intei-\'cne at an early stage. I f there is a justified 

conce rn that a bank is over- indebted or has serious liquicUts' 

problems or that the bank no longc r ful l i l s the cap i l a l adecjuacy 

requirements after the expi ry o f a deadline set by F I N M A , the 

regulator can order protective measures, i n c l u d i n g {inier alia) 

the fo l lowing : 

G i v e instructions to the bank's corporate bodies; 

• A p p o i n t an in\'estigator {Unlersuduingsbenußragei) who , 

for instance, can be authorised to act instead o f the 

corporate bodies and can bc givc-n control o f the-

financial insri tut ion; 

W i t h d r a w f r o m corporate bodies the power to act o n 

the bank's behalf, o r remove t hem f rom ot l icc : 

Remove the auditors f r o m off ice ; 

Resti-ict the bank's business activities; 

a n d the f o l l o w i n g par t icular ly severe measures: 

Prohib i t the bank f r o m : 

o m a k i n g or receiving pa)'inents; or 

o e l fec t ing securiries transactions; 

close the bank; 

i n relat ion to a debt, order a: 

o deferment o f payment (mora tor ium {Stnmiung)); o r 

o postponement o f maturi t ) ' {Fälliglceitsaujsrhuh). 

T h e a j jpointment o f a n investigator is f requent ly F I l N M A ' s 

first act ion. Based on the findings o f the investigator, the 

F I N N ' F V may order lur ther measures, as approjariate. 

Restructuring proceedings (Sanierungsverfahren) 
I n the event that F I N M A opens res t ructur ing proceedings, the 

regulator m a y appoint an adminis t ra tor {Sanierungsheaußragler) 

a n d regulate the business activiries o f the b a n k dur ing the 

restructuring. 'Fhe l o l l o w i n g are some cornerstones o f the 

regulat ion: 

i) R e s t r u c t u r i n g of t he en t i r e b u s i n e s s o r pa r t s o n l y 

T h e o]3ening o f restructuring proceedings shal l be possible 

not on ly i f the entire financial inst i turion can bc successfully 

restructured b u l also to ensure the going-concern o f o n l y 

cer ta in parts or seivices o f the financial insri tution i n quest ion. 

ii) R e s t r u c t u r i n g p l a n s 

A m o n g m a n y other things, a restructuring p l a n can prov ide 

for: 

the transfer o f the entire birsiness o f the financial 

Institution or certain parts o f the assets a n d liabilit ies as 

wel l as contracts to another legal entity, e.g. lo a br idge 

bank (a "Transfer") ; 

a deb t /equi t ) ' swap; 

a reduct ion or increase o f the share ca]:)ital; 

v r i lhou l that an approx'al by the l i o a r d o f directors o r a 

sharehoiders ' meet ing w o u l d be requii-ed. 

A transfer o f real estate, rights in rem a n d obligat ions 

regard ing a real estate or changes i n the share capi ta l p rov ided 
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for by the res t ructur ing p l a n become effective by rirtue o f the 

res t ructur ing p l a n u p o n F I N ^ ' l A ' s approval o f the p lan . 

iii) Bail-in by a debt/equity swap 

T h e B I O - F I N M A specifies the pre-requisites, order o f 

pr ior i t ) ' a n d l imitat ions for a forced deb t /equi t ) ' swap. Before 

a conversion o f debt (other than conringent convertible 

bonds) in to equit) ' can be ordered by F I N % I A , the entire share 

capi ta l and regulatory capital ( A T 1 or T 2 capi ta l , i n c l u d i n g 

contingent convert ible bonds and wr i te -of f Ijonds) must have 

been reduced to nil o r converted in to ccjuit)'. I f that is not 

sufficient , F I N N ' I A can order that debt is converted into cc[uit)' 

i n the f o l l o w i n g order o f pr ior i ty: 

1. subordinated debt instruments (other than regulatory 

capital); 

2. o ther debt instruments; a n d 

3. client deposits whieh are not protected by the statutory 

deposi tor guarantee. 

A s a rule , any tjiDe o f debt can be converted into ecpiity, save 

for the f o l l o w i n g exemptions: 

• secured debt (to the amount it is secured); 

• indebtedness subject to set-off; 

• client depo.sits w h i c h benefit f r o m the statutory deposit 

guarantee up to the s tatutoiy fimitation (currendy Swiss 

francs 100 ,0üü) ; 

debt w h i c h ranks p r i o r to o t l ic r unsecured creditors 

Claims under the general banlaaiptcy laws o f Swi tze r l and 

(e.g. Claims o f empioyees; claims der ived f r o m accident 

insurance, pensions claims, f a m i l y law, social securit)' 

a n d cer ta in tax claims). 

iv) Bail-in by a "haircut" 

In add i t ion to, or i n l ieu of, a deb t / equ i ty swap, the F I N i V I A 

is also given the power to order a "ha i rcut" , i.e. a reduct ion 

or cancel la t ion o f the debt o f the B a n k . In the event o f a 

haircut , the a f i j r c -ment ioned order o f pr ior i t ) ' a m o n g the 

var ious claims categories does n o l need to be fo l lowed . 

v) Cont inuat ion of certain banking Services by way of a 

Transfer 

T h e B I O - F I N A ' I A specifies the Clements w h i c h the 

restructuring p l a n must address i n the e\ 'enl of a Trans fe r (e.g. 

ident i f ica t ion o f the new legal entity or independent bridge 

bank; b a n k i n g senices , assets, l iabili t ies and contracts to be 

transferred; corporate actions to be taken, i n c l u d i n g avai labi l i ty 

o f capital). T h e res t ructur ing p lan , based on an independent 

evaluat ion, must also indicate whether compensat ion is 

o\\ 'cd by the transferee or the transferor and h o w it is to be 

calculated. A core requirement is that the restructuring ]3lan 

provides er idence that the n e w legal entity or br idge bank has 
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access to paymen t and other f m a n c i a l market inf ias t ruc tures . 

In order to ensure that the con t inua t ion o f cer ta in b a n k i n g 

Services can be achieved , the legal a n d c o m m e r c i a l uni t ) ' or 

in tc rdependence o f cer ta in assets, habi l i t ies a n d contracts 

shall be respected. The re fo re , the res t ructur ing p l a n must 

ensure that: 

• r ights a n d obl igat ions, receivables and payables 

o f the B a n k vis-ä-vis a cer ta in coun te rpa r ty or 

several counterpar t ies w h i c h are subject lo ne t t ing 

ar rangements , i n c l u d i n g i n pa r t i cu la r close-out ne t t ing 

agreements, are t ransferred on ly col lect ively; 

• secured rights a n d obl igat ions are t ransfer red o n l y 

together w i t h the securit)'; a n d 

• s t ruc tured financings or s imi la r cap i ta l market 

agreements to w h i c h the B a n k is a Par ty are t ransferred 

o n l y together w i t h a l l related rights a n d obl igat ions . 

T o faci l i ta te a Transfer , F I N M A may deviate f r o m the 

o r d i n a r y l icence rec|uireinents o f a Bank . T h e l icence w i l l 

be g ran ted fo r two years, subject to extension. 

vi) L imi ted object ion rights of credi tors 

C r e d i t o r s m a y on ly reject a res t ruc tur ing p l a n i f they 

represent more than ha l f o f the non-p r iv i l eged c la ims. 

I n case o f re jec t ion by the creditors , F I N M A w i l l o rde r 

the b a n k r u p t c y l i q u i d a t i o n o f the bank. Howeve r , the 

res t ruc tur ing plan is not submi t ted to a vote by the credi tors 

unless it has an i m p a c t on their rights. T h e B I O - F I N M A 

provides , i n this respect, tha l a Trans fe r o f l iabi l i t ies a n d 

contracts , a n d the consequent ia l Substitution o f the debtor, 

are deemed not to i m p a c l o n tiie credi tors ' rights. I n the 

event o f the res t ruc tur ing o f a S I F I , i.e. a B a n k o f systemie 

relevance, there is no r ight o f the credi tors to vote o n the 

res t ruc tur ing p l a n at all. T h e creditors may, however, be 

ent i t ied to compensa t ion . 

Bankruptcy Proceedings 
T h e new B a n k i n g Insolvency O r d i n a n c e adopts ihe 

provis ions o f the f o r m e r B a n k B a n k r u p t c y O r d i n a n c e 

substant ia l ly unchanged . 

Living Wills 
T h e B a n k i n g Statute requires SIFIs to prepare their 

recovery a n d resolut ion islans ( " R R P s " o r " L i v i n g W i l l s " ) 

a n d to p rov ide them to F I N A ' I A . T h e y must prove that they 

can con t inue their systemical ly impor t an t func t ions i n the 

event o f i m p e n d i n g insolvency. In the event o f a fa i lu re to 

p rov ide proof , F I N M A w o u l d impose the measures it deems 

necessary. 

System Protection 
T h e r e are specific provisions o n the protection ol 

contractual risk reduction clauses and o f financial market 

infrastructure Systems (FMIs ) against systemie risks: 

i) Advance Information of payment Systems and 

secur i t ies sett lement Systems 

A specif ic P rov i s ion requires that Operators o f financial 

market infi-astructure (paymcnl Systems and securities 

settlement Systems), i f possible, are infbi-mcd by F I N M A 

before protective measures, restructuring measures or tlie 

opening o f bankruptcy take effect. 

ii) Finali ty protect ion 

T h e same provision provides ftir finality protection 

applicable lo payments Systems and securities setdement 

Systems. T h e protection broadly mirrors A r t . 3(1) o f the 

E U Set t lement F ina l i t ) ' D i rec t ive . T h e B I O - F I N M A 

clearly determines which insolvency measures may have a n 

impact o n finafit)' (i.e. the open ing o f bankru]3tcy and the 

particularly severe protective measures mentioned above). It 

further expressfy extends the protection to both: 

O r d e r s that directly relate to the settlement o f 

]3ayments or securities transactions; and 

T h e P rov i s ion o f the necessary funding or security as 

required by the rules o f the system. 

iii) Protect ion of certain contractual risk reduct ion 

ar rangements 

T h e B a n k i n g Statute protects netting agreements as w e i l 

as agreements o n the pr ivate sale o f security i n the f o r m 

o f securities which are traded o n a representative marke t 

against measures taken by F I N M A , provided that these 

agreements have been entered into prior l o the opening o f 

insolvency proceedings. T h e scope o f the protection o f pre-

agreed netting arrangements is c l a r i f i e d by the B I O - F I N F v I A . 

It encompasses, a m o n g others, close-out netting mechanism 

under the common master agreements a n d includes also 

bilateral netting arrangements as well as set-off and netting 

provisions and default arrangements o f p a y m e n t or securities 

settlement Systems. 

i v lTemporary Suspension of contractual terminat ion 

T h e B I O - F I N M A gives F I N A ' I A the power to suspend the 

termination o f cer ta in financial contracts a n d the exercise 

o f termination rights thereunder, respectively, t r iggered by 

protective or restructuring measures ordered by the regulator. 

T h e Suspension is limited to 48 hours and can be o r d e r e d 

only i n the event o f a Transfer , i.e. the transfer o f the ent i re 

business or parts thereof to another legal entity. 
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Recognition of Foreign Insolvency Decrees and 
IVIeasures 

Provis ions o n tlie r e c o g n i l i o n o f fo re ign inso lvency decrees 

a n d measures, facil i tate the handover o f assels loca ted i n 

S w i t z e r l a n d by F I N M A to a fo re ign inso lvency adminis t ra tor . 

T h e r e are two routes: F I N A ' h V m a y ei ther 

i) Order the t rans fe r o f the assets set aside i n S w i t z e r l a n d 

w h i c h r e m a i n f o l l o w i n g the c o n d u c t o f a domes t i c a n c i l i a r y 

i n s o l v e n c y p r o c e e d i n g ( " m i n i - i n s o l v e n c y p r o c e e d i n g " ) o r 

ii) subject to ce r t a in recjuirements , m a k e ava i lab le t l i c 

assets set aside i n S w i t z e r l a n d w i t h o u t c o n d u c t i n g domes t i c 

p roceed ings . 

I f a domes t i c a n c i l i a r y p roceechng is c o n d u c t e d , a l l 

c red i to rs i n c l u d i n g those resident a b r o a d m a y be i n c l u d e d 

i n the c l a i m s schedule . 

Conclusion 
S w i t z e r l a n d has enac ted c o m p r e h e n s i v e l eg i s l a t ion o n 

c a p i t a l r equ i r emen t s a n d o n the r ecove ry a n d r e so lu t i on 

o f banks , thereby e n h a n c i n g f m a n c i a l stabihty. T h e Swiss 

c a p i t a l r equ i r emen t s go s i g n i f i c a n t l y b e y o n d those u n d e r 

Base l I I I by i m p o s i n g s t r ic ter rules a n d l igh te r deacUines, 

s p e c i f i c a l l y i n s o f a r as Swiss S I F I s are c o n c e r n e d . 

T h e B a n k i n g I n s o l v e n c y O r d i n a n c e specif ies the s ta tu tory 

p rov i s ions o n r e s t r u c t u r i n g a n d r e s o l u t i o n a n d {inter alia) 

f o r m s a basis to m a i n t a i n sys t emica l ly c r i t i c a l f u n c t i o n s . 

T h e Swiss legis IaUon meets i n t e r n a t i o n a l Standards, 

i n c l u d i n g the r equ i r emen t s o f Base l I I I , the F S B K e y 

A t t r i b i U e s o f E f f e c t i v e R e s o l u t i o n R e g i m e s o f F i n a n c i a l 

Ins t i tu t ions a n d the p r o p o s a l f o r a n E U D i r e c t i v e o n 

the R e c o v e r y a n d R e s o l u t i o n o f C r e d i t Ins t i tu t ions a n d 

Inves tment F i r m s . 
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