
This publication is intended to provide general information on law and policy. The information and opinions it contains are 
not intended to provide legal advice, and should not be treated as a substitute for specific advice concerning particular 

situations (where appropriate, from local advisers).

Enquiries concerning reproduction should be sent to customersuccess@@lexologygy.com. Enquiries concerning editorial 
content should be directed to the Content Director, Clare Bolton – clare.bolton@@lbresearch.com.

START READING

SWISS M&A
Fourth edition

Contributing editors
Ueli Studer, Kelsangg Tsün and Joanna Longg

© Law Business Research 2023

mailto:customersuccess%40lexology.com?subject=
mailto:clare.bolton%40lbresearch.com?subject=
https://www.lexology.com/gtdt
https://www.lexology.com/firms/1267189/ueli_studer
https://www.lexology.com/firms/1267189/kelsang_ts_n
https://www.lexology.com/firms/1267189/joanna_long


V

	 Ueli Studer
UBS Switzerland AG

Ueli Studer is a managing director at UBS and, as general counsel Switzerland, 
a member of UBS Group Legal’s management team. In this role, he serves 
as UBS divisional general counsel personal and corporate banking, including 
WM Switzerland and, regionally, as general counsel Region Switzerland. He is 
also a member of the executive board of UBS Switzerland AG as the entity’s 
general counsel. Mr Studer joined UBS in 2006 and has since held four distinct 
management positions within UBS’s legal department. For eight years, he 
led the legal corporate finance and structured transactions team dealing 
with bespoke, large and complex transactions. After that, Mr Studer served 
as head legal products and distribution, combining several teams under one 
cross-divisional roof providing legal support to the firm’s value chain. In 2018, 
Mr Studer assumed the role as head group functions legal providing globally 
coordinated legal advice on regulatory, corporate, contractual, transactional 
and technology matters of group relevance before assuming his current role 
as general counsel Switzerland in 2021. Before joining UBS, Mr Studer worked 
for the Swiss law firm Bär & Karrer AG for several years advising domestic 
and global companies on M&A, capital markets and financing transactions. Mr 
Studer is a Swiss-qualified attorney and holds degrees from the University of 
Berne (lic iur) and the University of London (LLM).
ueli.studer@ubs.com

Read more from this editor on Lexology

About the Editors

© Law Business Research 2023

https://www.lexology.com/firms/1267189/ueli_studer
https://www.lexology.com/firms/1267189/ueli_studer
https://www.lexology.com/firms/1267189/ueli_studer


VI

About the editors

	 Kelsangg Tsün
UBS Switzerland AG

Kelsang Tsün is a managing director at UBS heading the group corporate legal 
team within the group functions legal team. Group corporate legal advises on 
large internal corporate transactions and reorganisations, M&A transactions 
as well as on corporate law, treasury and contracting matters affecting the 
group. Prior to that, Mr Tsün was leading the group treasury legal team and 
also served as legal counsel in the legal corporate and institutional clients 
team advising on complex domestic and international financing transactions. 
Before joining UBS in 2010, Mr Tsün worked at a business law firm in Zurich 
for a number of years advising Swiss and international clients on corporate 
and commercial law matters, with a focus on M&A as well as financing and 
restructuring transactions. Mr Tsün is a Swiss-qualified attorney and holds a 
degree from the University of St Gallen (lic iur HSG).
kelsang.tsuen@ubs.com

Read more from this editor on Lexology

	 Joanna Longg
UBS Switzerland AG

Joanna Long is a director in the group corporate legal team at UBS and a 
member of the group M&A legal team. Her practice focuses on group own 
account Swiss and international M&A transactions. She also advises on 
domestic and international internal reorganisations, corporate law and corpo-
rate governance matters. Prior to joining UBS in 2019, Ms Long worked at 
Bär & Karrer AG focusing on private M&A, private equity and corporate law. 
She relocated to Switzerland in 2017, having practised for several years at a 
Luxembourg business law firm advising large international groups and private 
equity houses. Ms Long is an Irish-qualified lawyer, admitted to the Roll of 

© Law Business Research 2023

https://www.lexology.com/firms/1267189/kelsang_ts_n
https://www.lexology.com/firms/1267189/kelsang_ts_n
https://www.lexology.com/firms/1267189/kelsang_ts_n
https://www.lexology.com/firms/1267189/joanna_long
https://www.lexology.com/firms/1267189/joanna_long


VII

About the editors

Solicitors in Ireland and holds a law degree from University College Dublin 
(BCL European). She is admitted as a solicitor of the Senior Courts of England 
and Wales.
joanna.long@ubs.com

Read more from this editor on Lexology

© Law Business Research 2023

https://www.lexology.com/firms/1267189/joanna_long


30

Read this article on Lexology

Published July 2023

2
Pricing

Manuel Werder, Philippe Weber, Moritz Maurer and  
Jacqques Bonvin1

Introduction
Despite its relatively small size, Switzerland is home to many large and 
well-established international corporations spanning a diverse range of indus-
tries, from major banks and insurance companies such as UBS and Zurich 
Insurance, global food and healthcare players such as Nestlé, Novartis and 
Roche, and technology and industrial firms such as ABB and OC Oerlikon, 
as well as leading luxury goods and lifestyle groups such as Richemont 
and Swatch.

At the same time, Switzerland is home to many successful small and 
medium-sized and often internationally active businesses, ‘hidden champions’, 
which either are or have the potential to become leaders in their fields, and 
many of which are working through succession planning in the coming years.

1	 Manuel Werder, Philippe Weber, Moritz Maurer and Jacques Bonvin are partners at 
Niederer Kraft Frey Ltd.
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All of this, combined with the typical features of Switzerland, including 
economic, political and legal stability, limited investment restrictions and a 
well-functioning financing market, makes Switzerland a fertile soil for an 
attractive M&A market to both Swiss and foreign investors. Notably, according 
to a recent survey, private equity was involved in more than a third of the deals 
involving Switzerland in recent years.

Against this background, this chapter focuses on the pricing mechanisms 
and methods that are primarily applied in connection with the acquisition 
of privately held (ie, not publicly listed) Swiss target companies and further 
focuses on share deals with a transaction value between 50 and 500 million 
Swiss francs.2 

Pricing mechanisms most commonly used in Swiss M&A 
transactions
The main pricing mechanisms commonly seen in Swiss M&A transactions are 
the ‘locked-box’ mechanism and the ‘closing accounts’ mechanism; some-
times these two mechanisms are combined into a ‘hybrid’.

Locked-box deals have become increasingly popular in Europe, including in 
Switzerland. They provide a high level of pricing and deal certainty by locking 
in the price at signing; in turn, closing accounts can better reflect (but also 
expose parties to) changes between signing and closing.

According to a recent study, in recent years approximately 60 per cent of the 
M&A transactions in Europe (which matches our experience in Switzerland) 
applied the locked-box mechanism. This suggests an increase by some 30 to 
40 per cent within the past years.

2	 The pricing mechanisms described in this chapter generally also apply to larger Swiss 
private M&A transactions. However, with respect to certain pricing features, market 
practice would typically be different for larger transactions. For example, earn-outs are 
more typically found in small to medium-sized deals. Also, while locked-box deals have 
become very common for large deals, closing accounts mechanisms are still widely 
used, in particular when US or Asian buyers are involved.
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By contrast, closing accounts transactions have partly lost importance in the 
market and decreased by some 20 per cent to approximately 35 per cent in 
recent years.3 

In certain cases parties choose a hybrid structure. For example, if the 
locked-box accounts are not sufficiently recent or if the locked-box accounts 
are only finalised or audited after signing, but prior to closing, the parties may 
agree on an adjustment of the purchase price in case the locked-box accounts 
are modified in the course of their finalisation or audit.

While the covid-19 crisis temporarily led to increased interest in closing 
account and other mechanisms seeking to mitigate the risks for buyers 
between signing and closing, this does not seem to have turned into more than 
a temporary trend away from locked-box deals.

The key difference between the locked-box and closing accounts mechanisms 
is the time when the economic risk and benefit in the target company passes 
from the seller to the buyer. In the locked-box mechanism the economic risk 
and benefit typically passes to the buyer at the locked-box date, while in the 
closing accounts mechanism risk and benefit will typically transfer at the date 
of closing.

Under both mechanisms, the seller and the buyer typically first agree on a 
valuation for the business of the target company (commonly called ‘enterprise 
value’) on a cash-free and debt-free basis and assuming a normal level of 
working capital. The parties are free in negotiating the ultimate purchase price 
and in choosing the method for the determination of the enterprise value. The 
most common valuation methods are multiple of the EBITDA or other multi-
ples and discounted cashflow, but there are numerous other methods, such as 
net asset value, peer comparisons, etc.

In a second step the enterprise value is adjusted to reflect the actual cash, debt 
and working capital in the business to determine the ‘equity value’.

3	 The numbers refer to share deals. By their nature, asset deals more typically use closing 
accounts structures.
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The pricing considerations and enterprise value to equity value bridge (adjust-
ments for typically cash or debt and working capital) are essentially identical 
under both closing accounts and locked-box mechanisms. In the locked-box 
mechanism, the seller and the buyer negotiate a fixed price at signing of the 
share purchase agreement (SPA) based on the agreed locked-box accounts, 
which removes price uncertainties for both parties, whereas in the closing 
accounts mechanism the adjustments for cash or debt and working capital are 
done only after the closing.

Locked box
Description
The locked-box mechanism consists of a purchase price that is fixed at the time 
of signing the SPA. There is, except in the case of ‘leakages’ (see ‘Protection 
against leakages’), no purchase price adjustment or true-up between the date 
of signing and the date of closing. Generally, changes in the balance sheet, in 
particular the fluctuation in the actual cash, debt and working capital of the 
target company between the date of signing and the date of closing, will not 
affect the purchase price, and there is no respective purchase price adjust-
ment for these items.

The purchase price is calculated on the basis of recent historical financial 
statements, sometimes called ‘locked-box accounts’. The date of these finan-
cial statements constitutes the agreed date of the locked box and is sometimes 
called the ‘locked-box date’. Often the last audited financial statements as at 
the end of the last completed business year (or reviewed half-year financial 
statements) are used as locked-box accounts. However, the parties are free 
to choose financial statements as at any date that do not need to be audited 
as locked-box accounts. Experienced parties will normally be reluctant to rely 
on locked-box accounts that are older than three to six months and not at 
least reviewed.

As a consequence, the cash, debt and working capital positions as at the 
locked-box date are amounts that are known to the parties at the time 
of signing.
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Economic impacts
When using the locked-box mechanism, the buyer takes the economic benefit 
and risk from the locked-box date until the closing date, unless and to the 
extent the buyer has obtained specific protection under the SPA, for example, 
in the form of a material adverse change clause or representations, warranties 
and indemnities that cover the period between signing and closing of the SPA. 
If the target company is a profitable business, the profit generated between 
the locked-box date and the closing date belongs to the buyer. In the case of 
a growing business, this mechanism can provide further significant potential 
upside benefit to the buyer. By contrast, if the business of the target company 
is loss-making, the buyer economically bears any negative development of the 
net cash and the working capital.

Key pricing issues in locked-box deals
Quality and date of locked-box accounts

Locked-box accounts are normally not older than six months. The more recent 
the locked-box accounts are, the better is the visibility of the buyer that at 
the date of signing the business of the target company is still essentially in a 
similar financial condition as shown in the locked-box accounts.

Since the locked-box accounts are key to the determination of the purchase 
price, the locked-box accounts are normally audited or, if they are not audited, 
they should at least be reviewed. In the absence of any audit or review the 
protection of the buyer against misstatements in the locked-box accounts 
would be limited to claims for misrepresentation or breach of warranty with 
respect to the locked-box accounts or specific indemnities, which may not 
offer sufficient protection.

The locked-box accounts should be prepared for the target business. If the 
business sold does not stand alone from other operations of the seller from an 
operational or accounting perspective, the locked-box mechanism becomes 
much more complex and requires bespoke drafting.
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Protection against leakages
The buyer will require protection through the SPA against value being extracted 
from the target company in the period between the locked-box date and the 
closing date via an undertaking from the seller not to extract any value out of 
the business. Such extractions are commonly defined as ‘leakage’. Leakages 
may, for example, consist of dividends, the payment of management fees, 
transaction and other bonuses to the benefit of the seller, any of its affiliates or 
any party closely related to or having a connection with the seller.

Leakage definitions are essential to preserve the value of the acquired busi-
ness and therefore must be carefully drafted. They typically cover a broad range 
of forbidden acts, such as the transfer of cash, cash equivalents or assets, 
the assumption of liabilities, the waiver of claims, the provision of services, 
the granting of securities, payments made to third parties on the account of a 
seller, a seller affiliate or a related or connected party, etc.

Because the purchase price is directly affected, the buyer’s obligation to 
compensate the seller for any leakage is normally not limited in amount (ie, 
it is structured as franc-for-franc clawback by way of indemnification without 
minimum or maximum limitations in amount). The duration of such clawback 
is a matter of negotiation.

The SPA normally provides for a list of exceptions (ie, value extractions that 
the parties specifically define as permitted leakage). Among the permitted 
leakages are typically payments made by the target company that are on 
arm’s-length terms, payments in the ordinary course of business or payments 
that are specifically agreed and defined in amount, such as repayments of 
shareholder loans. Consequently, permitted leakages will be factored into the 
purchase price.

Inclusion of enterprise value to equity value bridge
Often the parties negotiate and agree on the fixed purchase outside of the legal 
documentation and therefore only state the fixed purchase price in the SPA 
without mentioning the enterprise value to equity value bridge. This simplifies 
the legal terms and definitions in the SPA.
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However, in the section addressing the remedies regime describing the legal 
consequences of potential misrepresentation, breach of warranty and indem-
nity cases, the parties often agree that items that had been taken into account 
in the negotiation of the purchase price and that had resulted in a reduction 
of the purchase price are excluded from any damage and may not be claimed 
in the case of any misrepresentation, breach of warranty and indemnity. In the 
case of such agreement, the inclusion of the enterprise value to equity value 
bridge as annex to the SPA is recommendable and often done.

Interest or per diem payment
In Swiss locked-box deals it is quite common for the parties to agree on an 
additional purchase price component, which often consists of an amount per 
day between the signing date and the closing date or during another defined 
time period. This purchase price component can be justified as compensation 
for transferring the profit and benefit of increases in the net cash and working 
capital positions from the locked-box date to the closing date without the buyer 
having to finance its capital costs. Accordingly, sellers will typically expect this 
rate to be determined on the basis of expected results (in which the seller 
wishes to participate until closing) as opposed to mere interest (according to 
prevailing interest rates) on a deferred purchase price.

Such purchase price component may further incentivise the buyer to speed up 
acts it may have to take – in case it needs to take any such acts – for the fulfil-
ment of the closing conditions, such as the making of filings to obtain merger 
control or other regulatory approvals, tax rulings, third-party consents, etc.

Restrictions on conduct of business between signing and closing
Unless signing and closing of the transaction occur simultaneously (which 
is the exception in medium-sized and large deals), the seller will continue 
to conduct the business of the target company until closing, while the buyer 
will already have assumed the risk of deterioration of that business. In order 
to protect the buyer, the SPA will therefore contain covenants of the seller to 
conduct the business in the ordinary course consistent with past practice and 
to refrain from taking certain actions specifically listed in the SPA that could 
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materially alter the business. If permitted under applicable competition laws 
(ie, if not considered as jumping the gun), the parties may agree that such 
listed actions (or omissions) will require the consent of the buyer.

Closing accounts
Description
In the closing accounts mechanism the seller and the buyer agree at the 
signing only on the enterprise value and some key parameters of the enter-
prise value to equity value bridge. After the closing of the transaction, financial 
statements as at the closing (the closing accounts) are prepared. On the basis 
of the closing accounts the enterprise value is adjusted to reflect the change 
in these key parameters at the closing date to determine the purchase price 
amount actually owed to the seller.

In the closing accounts mechanism, the SPA will foresee a preliminary 
purchase price based on accounts as at a date prior to the date of signing or 
certain projections of the target company’s financial statements at the date of 
closing. If the adjustment is solely made with reference to cash and debt or 
net working capital, the SPA will assume a certain net cash or net debt and 
a certain net working capital position. The preliminary purchase price is then 
adjusted on the basis of the actual relevant financial parameters at the date 
of closing.

The financial parameters that are most often seen as decisive for the calcula-
tion of the post-closing purchase-price adjustment are cash, cash equivalents 
and financial debt (ie, net cash or net debt), and trade receivables, invento-
ries and trade payables (ie, net working capital). According to a recent survey, 
76 per cent of all closing accounts transactions provide for a net cash or net 
debt adjustment and 53 per cent of all closing accounts transactions provide 
for a net working capital adjustment, normally in connection with a net cash or 
net debt adjustment.

Less often seen are adjustments for changes in the net assets (ie, all assets 
minus all liabilities). Only 16 per cent of all closing accounts transactions 
foresee a full net asset value adjustment. Even less frequently, the purchase 
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price will be adjusted on the basis of earnings between signing and closing 
(regarding earn-out post-closing, see ‘Earn-out clauses’).

In the financial services industry, adjustments will often be made based on 
the level of net equity and assets under management (the latter as at closing 
or a subsequent date to protect the buyer against an excessive post-closing 
assets-under-management attrition rate as a result of clients leaving following 
a change of control).

Price adjustments can also be used to control the level of investment from the 
date of signing to the date of closing. Capex clauses usually require invest-
ments within an agreed or planned frame. The purchase price is adjusted by 
the difference between the planned and the made investments. However, the 
capex clause is rarely seen in practice.

The parties are free to choose any other financial parameters that they 
consider relevant for the determination of the final purchase price (eg, turn-
over, EBITDA, net profit). Equally, the parties are free to choose the date from 
which such financial parameters shall apply. The most commonly used date 
for this is the closing date, but in practice parties sometimes also choose a 
different date such as the last date of the month immediately preceding the 
closing date.

Economic impacts
When using the closing accounts mechanism, the seller keeps the economic 
benefit and risk in the target company up to the closing date.

Key pricing issues in closing accounts deals
Calculation of purchase price adjustment

Since the cash or debt and net working capital position (or such other financial 
parameters agreed to determine the final purchase price) as at the closing 
date will only be known in final form after the closing, the SPA normally 
provides for the payment of a preliminary purchase price at closing on the 
basis of estimates and followed by an adjustment payment after closing once 
the final closing accounts have been prepared. For the preliminary purchase 
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price the parties will normally rely on good-faith estimates provided by the 
seller shortly before closing.

Given that the final purchase price will be determined based on closing 
accounts yet to be prepared, key issues for the SPA will be:

•	 the accounting rules according to which the closing accounts shall be 
determined; and

•	 the procedure for who will be responsible for the preparation of 
these accounts.

Swiss SPAs providing for closing accounts price adjustments will typically 
contain detailed definitions and rules about the applicable accounting rules, 
often supplemented by calculation examples in the annex to illustrate and 
record the respective understanding of the parties. In this context, critical 
negotiation items often include the treatment of debt and debt-like items 
such as accrued tax and other liabilities (eg, vacation, bonuses, etc), unfunded 
pension liabilities, lease liabilities, customer advances, etc, or cash and cash 
equivalents like trapped cash.

Even though this is often a matter of negotiation and contentious, the right 
to prepare the first draft of the closing accounts is more often granted to the 
buyer on the basis that following the closing the buyer will have better access 
to the target company’s business and its financial records. The other party will 
then be granted a right to review (including access to relevant information and 
persons) and objection within a stated period.

Dispute resolution regime
State courts and even arbitration courts may often not be well suited to resolve 
disputes over purchase price adjustment clauses that often contain complex 
accounting questions. Examples are the treatment of liabilities that, although 
they have a financing character, technically may not constitute financial liabili-
ties (debt-like items), or the assessment of acts that may have artificially 
affected certain financial parameters. Therefore, parties often agree that any 
dispute about the determination of the closing accounts shall be submitted to 
an accounting expert acting as independent appraiser for final resolution. In 
the event that the SPA is governed by Swiss law the appraiser will act in the 

© Law Business Research 2023

mailto:manuel.werder%40nkf.ch%3B%20philippe.weber%40nkf.ch%3B%20moritz.maurer%40nkf.ch%3B%20jacques.bonvin%40nkf.ch?subject=
https://www.lexology.com/gtdt/guides/swiss-m-and-a/pricing


Pricing

40

Read this article on Lexology

capacity of expert arbitrator within the meaning of article 189 of the Swiss 
Federal Law on Civil Procedure.

The SPA should include sufficiently detailed rules about the applicable 
accounting principles, the parties’ opportunities to make submissions and to 
see and comment on the other party’s submissions, the timing of the resolu-
tion, the language of the submission, etc.

Restrictions on conduct of business between signing and closing
While compared with locked-box deals closing accounts may better protect a 
buyer against adverse financial developments between signing and closing, 
the buyer still has an interest to obtain contractual assurance from the seller 
that the business of the target company will be conducted in the ordinary 
course between signing and closing. In this context buyers will draw particular 
attention to ensuring that the seller will not be permitted to artificially inflate 
the cash or working capital positions (for example, by delaying the payment of 
suppliers or by accelerating the collection of receivables).

Advantages and disadvantages of pricing mechanisms most commonly 
used in Swiss M&A transactions
Locked-box mechanism
•	 The main advantage of the locked-box mechanism is its simplicity and 

the absence of any post-completion adjustment process. This saves 
the parties from spending financial means and human resources on 
post-closing calculations and review procedures.

•	 In auction procedures, the seller may easily compare the different bids that 
have been submitted. It further provides both parties with certainty on price.

•	 The risk of post-closing disputes concerning the purchase price adjust-
ment may be minimised.

•	 There may be a mismatch between the economic risks and the responsi-
bility to manage the business or the target company.
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Closing accounts mechanism
•	 The closing accounts mechanism allows the risk and benefit with respect 

to the target company to pass to the buyer at the same time as the comple-
tion of the transaction takes place. The management and control of the 
target company corresponds to the economic risks.

•	 The purchase price closely corresponds to the enterprise value.
•	 The closing accounts mechanism may allow the parties to proceed faster 

to signing.
•	 Neither party has certainty over the final purchase price until the closing 

accounts are final. This uncertainty can be mitigated in part by providing 
for deductibles (ie, minimum amounts within which any difference 
between preliminary and final numbers will not result in an adjustment 
of the purchase price) and caps (ie, maximum amounts, by which the final 
purchase price can be adjusted).

•	 Purchase price adjustment clauses are often complex and their handling 
may be costly. For smaller transactions, it may be worthwhile to use a 
simpler purchase price mechanism.

•	 There is a higher risk of post-closing disputes concerning the purchase 
price adjustment.
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Summary overview
Locked box Closing accounts

Pr
os

(Fixed) price certainty Buyer ‘pays for what it gets’ (and seller 
keeps upside)

High bid comparability Alignment control or economic transfer

Early transfer of risk (seller) Potentially more bespoke (eg, 
if pre-closing restructuring or 
reorganisation of target intended)

Simpler, faster and cheaper overall 
process

Potentially faster process to signing

Seller controls preparation of balance 
sheet

Flexible (less dependent on balance 
sheet)

Reduced risk of disputes

Co
ns

Early transfer of economic upside (except 
to the extent compensated by way of per 
diem interest)

Reduced bid comparability

Increased risk for buyer Final price unknown

Valuation risk Unexpected price adjustments

Mismatch control or economic transfer Overall process longer and more costly

Effect of process delays (balance sheet 
relevance, etc)

Higher dispute risk

Earn-out clauses
Description
The earn-out is a variable purchase price component, which is conditional 
upon the occurrence or reaching of pre-agreed performance measures (eg, 
turnover or milestones), typically during a limited period after closing.

In Switzerland, earn-outs are frequently used in smaller transactions and less 
so in medium-sized and large M&A transactions.

The parties are free to define the performance indicators for an earn-out. In the 
majority of the cases the parties use financial performance indicators, such as 
turnover, EBITDA, EBIT, net income or operating cashflow. The performance 
indicators may also be of a non-financial nature, for example, the achieve-
ment of certain milestones in the development of a product, product approvals 
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obtained from governmental authorities, the sum of orders received, the intake 
of new customers, etc.

The use of earn-out clauses is particularly useful if, despite extensive financial 
due diligence, different price expectations remain between the seller and the 
buyer. Earn-out mechanisms are therefore often used to bridge a valuation gap 
between the seller and the buyer that may result from a diverging assessment 
of the future development of the target company’s business. Earn-outs may 
also be used to ensure a seller’s continued commitment to the sold business.

Earn-outs are sometimes combined with a deferred sale of part of the shares 
of the target business. Thereby, the buyer ensures that the seller still has some 
‘skin in the game’; conversely, by keeping a stake in the company, sellers keep 
a ‘stick’ with some (minority) rights helping them to ensure that the business 
will be operated as agreed.

The amount of the earn-out payments is normally capped. The agreed period 
for earn-out payments is usually one to three years.

Earn-out purchase price components are predominantly paid in cash and some-
times by alternative means such as shares in the buyer or the target company.

Economic impacts
When using an earn-out mechanism, the seller keeps all or part of the 
economic benefit and risk relating to the agreed performance indicators for 
the period after the closing date. The remainder of the economic benefit and 
risk regarding the business of the target group shifts to the buyer at or before 
the closing depending on the chosen transaction structure. Often, the seller 
does not obtain the entirety of the financial benefit generated by the achieve-
ment of the agreed performance indicator. As a result, there may be an align-
ment of interests between the seller and the buyer.

Key pricing issues in earn-out arrangements
Calculation of the earn-out

Earn-out clauses require detailed and careful drafting to precisely define the 
relevant performance indicators and the relevant time to achieve them, as well 
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as the time and method of calculation of the earn-out. As discussed under 
‘Closing accounts’, the SPA will need to provide the rules for the calculation of 
the earn-out and the preparation of the relevant financial statements and state 
the applicable accounting principles. In the case of non-financial performance 
indicators, the definition of the facts that evidence the fulfilment of the agreed 
conditions for the payment of the earn-out should be defined.

The SPA will further need to determine the responsibility for the preparation 
of the relevant financial statements, whereas this is predominantly, but not 
always done by the buyer. The SPA should also contain the possibility for a 
review procedure and provide for a dispute resolution mechanism in case of 
a disagreement or dispute over the achievement of the relevant performance 
indicators or the calculation of the earn-out (see ‘Dispute resolution regime’).

Risk of requalification of earn-out payment as taxable salary
If the seller is a Swiss-domiciled individual, capital gains on the sale of shares 
held as part of its private portfolio are usually tax-exempt in Switzerland. 
Individual sellers therefore have a strong interest to structure the pricing such 
that the sale will remain tax-free. If this type of seller, however, continues to 
work for the target company, there is a risk that all or part of the earn-out 
payment will be requalified as salary for tax and pensions purposes. Earn-out 
or similar pricing mechanisms involving Swiss-domiciled individual sellers 
therefore need to be carefully reviewed from a tax perspective.

Similar adverse tax consequences may apply if the sale is refinanced by the 
assets of the target company, namely, if shares representing at least 20 per 
cent of the share capital of a company are sold from the private assets of an 
individual investor (or a group of individual investors) to the business assets 
of a corporate or individual buyer, and the target distributes current assets 
not needed for business operations out of distributable profit or reserves 
within a period of five years after the sale of the shares with the cooperation 
of the seller.
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Avoidance of manipulation
Earn-out clauses may be subject to manipulation. The earn-out clause should 
therefore restrict the target company from taking certain acts that may have 
a manipulative effect on the agreed performance indicators. Such list of 
restricted acts may be similar to those disallowed between the date of signing 
and the date of closing. However, the restricted actions should not interfere 
with the ordinary course of business.

The earn-out clause should principally address the consequences of poten-
tial restructurings (such as mergers, demergers, sale or purchase of material 
assets or parts of the business or other types of reorganisation), the declara-
tion of dividends or other types of distributions, capital increases or capital 
reductions, etc. In addition, any change to the nature of the target compa-
ny’s business, any entering into of any joint venture, partnership or other 
similar profit-sharing arrangement, and consolidation with the buyer and any 
winding-up should be restricted. Most importantly, in the absence of any a 
specific permission in the SPA or the consent of the seller, there should be no 
diversion by the buyer of any business or opportunities of the target company 
away from the target company to the buyer and no transaction between the 
target company and the buyer that is not on arm’s-length terms.

Depending on the agreed performance indicator, the inclusion of further 
restricted actions may be appropriate or warranted.

Advantages and disadvantages
The earn-out mechanism may bridge gaps in purchase price negotiations 
between the seller and the buyer and potentially align economic interests.

Earn-out arrangements and related restrictions may delay the integration of 
the target company’s business into the buyer and the realisation of synergies. 
Earn-out arrangements may further lead to the target company’s business 
being conducted with a view to maximise the earn-out payments rather than 
the long-term development of the business.

Depending on the complexity of the individual arrangement, earn-out arrange-
ments bear some risk of litigation.
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Further variances
Deferred purchase price or vendor loan
Parties sometimes agree to deferred purchase price components that are not 
subject to any conditions, but are paid at a later stage. For examples, the buyer 
may be granted the right to pay the purchase price in instalments. The same 
result can be achieved via vendor loans. Both structures provide the buyer with 
a security to enforce potential post-closing claims against the seller, provided 
that the buyer’s legal set-off rights have not been contractually excluded.

Deposits
Deposits are sometimes stipulated in case of complex closing conditions 
or anticipated challenges in enforcing the buyer’s obligations to consum-
mate the transaction and pay the purchase price at closing (ie, in the case of 
foreign-based buyers, SPVs or individual persons).

Escrow
The payment of part of the purchase price into an escrow account of an inde-
pendent escrow agent is quite common if a foreign-based seller, a private seller 
or multiple sellers are involved in order to secure any potential post-closing 
claims of the buyer against the seller. For certain types of buyers, for example, 
buyers that are subject to capital export restrictions in their home jurisdic-
tion or who will require foreign investment approvals abroad, sellers of Swiss 
target companies sometimes require a down payment into an escrow account 
at signing.

Escrows are uncommon if the seller is a listed entity domiciled in Switzerland 
or in another OECD country.
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